Agenda Item: 11.

MEMORANDUM

TO THE BOARD:

SUBJECT:  General’sManager Report

DATE: March 7,2002
FROM: Steve Oltmans, General Manager
A. INFORMATION/EDUCATION REPORT: A copy of the I&E Report detailing Information

and Education activities of the District for the month of February, 2003, is attached for your
review.

B. MISCELLANEOUS/PERSONNEL | TEMS:

1.

Rosemary Jacobsen, Receptionist/Secretary at the NRC, has resigned from her position as
of February 27. 2003. A copy of her letter of retirement is attached. She has been
diagnosed with dermatomyaositis and will now concentrate on her recuperation and complete
recovery. Rosemary has been a member of the P-MRNRD Team for nearly 34 years and
will be greatly missed.

Congratulations to Paul Woodward, Water Resources Engineer, for passing the
Association of State Floodplain Managers (ASFPM) Certification Exam to become an
ASFPM Certified Floodplain Manager. A copy of a letter from the ASFPM and certificate
Is attached.

The District was one of the sponsors for the Building for the Future — Erosion & Sediment
Control Seminar on February 19, 2003 at the Douglas/Sarpy Extension Office. The GM
served as the Emcee of the seminar and staff member Paul Woodward gave a presentation
on “Developing a Stormwater Manager Plan for the Papio Creek Watershed.” A copy of
the agenda is attached.

Lou Violi, Executive Director of the Metropolitan Area Planning Agency, passed away on
February 21,2003 after suffering a heart attack. Lou has been with MAPA since 1974 and
was a true advocate of pursuing regional solutions to issues facing the metropolitan area.
He worked closely with the Papio-Missouri River NRD on the P-MRNRD Subdistrict
maps, Household Hazardous Waste Collection Facility and the pedestrian bridge over the
Missouri River. | have attached a copy of the release issued by MAPA. He has been a good
friend over the years and we will all miss him.




C. REPORT ON PURCHASES - CONSTRUCTION SERVICES, PROFESSIONAL
SERVICES. PERSONAL PROPERTY: Pursuant to Board direction, attached is a report
indicating construction services, professional services and personal property purchases for the
month of February, 2003. Please review this report and contact me if you have any questions.

D. CURRENT AND ON-GOING PROJECTS - P-MRNRD LEGAL COUNSEL: Attached
Is a copy of the current and on-going projects for District Legal Counsel, Paul Peters, as of
February 19, 2003. | would ask each Director to review this listing. If you have any
questions, please feel free to contact me.

E. NEBRASKA HABITAT CONSERVATION COALITION - LAWSUIT FILED: The
Nebraska Habitat Conservation Coalition filed a lawsuit against the US Fish and Wildlife
Service, U.s. Secretary of the Interior Gale Norton and Steven Williams, Director of the U.S.
Fish and Wildlife Service with the U.S. District Court in Nebraska. A copy of the Complaintis
attached for your information.

F. NEWS CLIPS:

< February 5, 2003, Omaha World Herald Editorial — A system in crisis — Drought spurs new
anxieties about West’s arrangements for allocating precious water.

% February 5,2003, Bellevue Leader Editorial — Aclear message

“ February 9, 2003, Omaha World Herald Editorial — A welcoming splash — Kiwanis Park
plans an engaging Omaha entryway.

% February 9,2003, Omaha World Herald Article —More tests requested on MUD well field -
Officials want to be sure a former munitions plan didn’t contaminate groundwater.

¢ February 10, 2003, South Sioux City Star Article — New lake for Dakota County?
Recreation area, economic development,jail and transportation discussed

* February 10, 2003, Lincoln Journal Star Article — State distributes conservation grants —
The funds will goto 16projects that help conserve at-risk wildlife species.

% February 11, 2003, Omaha World Herald Article — Low flows expected on Missouri this
year

% February 12,2003, Omaha World Herald Article — Shrinking lake’s future is weighed - Big
fishing at Big Mac

% February 12,2003, Omaha World Herald Article —Park Service bid goes to Kiewit, Daly

% February 13,2003, Omaha World Herald Article — Park Service to get showplace; county
wants old building

% February 13,2003, Omaha World Herald Editorial — A welcome riverfront upgrade — Park
service will put up a beautiful green-friendly headquarters.

% February 15, 2003, Omaha world Herald Editorial — Bring on the lawsuit — Perhaps judge
can sort out disagreements on Missouri River science.

% February 16, 2003, Omaha World Herald Article — Coalition files lawsuit over bird
protection

% February 19, 2003, Omaha World Herald Editorial —Nebraska’s natural interests — State’s
outdoor tourist trade should get equal time in coming drought debate.

% February 19, 2003, Burt County Plaindealer Article — Offers next at NRD site (Lower
Decatur Bend)

% February 20, 2003, Omaha World Herald Article — States covet Missouri River water —
Drought has created more problems for the Army Corps of Engineers.
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February 20,2003, Omaha World Herald Article — Mayors tout pedestrian bridge

February 22,2003, Omaha World Herald Article — Corps official backs birds, dams
February 24, 2003, Omaha World Herald Article — Protest against trail starts early — A
group of residents in Omaha’s Dundee area is objecting to plans that haven’t been made yet,
city officials say.

February 25,2003, Omaha World Herald Editorial -- Trail blasters — Some don’t need facts
about a hiking/biking amenity — their minds are made up.

February 25, 2003, Omaha World Herald Article — Marina to be hub on riverfront — The
project, set for completion in 2004, will include a water taxi service.

February 26, 2003, Omaha World Herald Article — You’ll pay price for clean water — New
rules on storm water runoff will require millions of dollars in improvements and possibly
new taxes for you.

February 27, 2003, Omaha World Herald Article — Builder’s plan depend on rural water
system




February 2003

Information & Education Report

Information

Prepared and staffed booth at Omaha Sports Show at Omaha Civic Aud.
Updated pages on Web Site.

Continued preparations for Regional and State Envirothons.

Published Winter 2003 SPECTRUM Newsletter.

Attended NARD I&E Group meeting in Lincoln.

Worked on update of Back to the River Slide Program.

Worked with intern to begin neighborhood distribution of volunteer flier.
Continued preparations for 2003 Earth Day event.

Began work on 2003 Omaha Home and Garden Show booth.

Gave Speakers Bureau presentations to South Omaha Optimists Club and Scottish
Rite organization.

Education

Started preparations for March 1** LEP workshop

Managed 125 volunteer hours

Presented Surface Water program to Gretna Elementary 3™ Graders
Continued planning for Envirothon 2003

Prepared Visitor Center Host schedule for Summer 2003

Trained 17 pre-service teachers in Project WET

Started preparing the District’s nomination for ‘District of the Year’
Attended CFDC meeting

Continued planning for Water Works 2003

Prepared and sent out a fundraising letter to appropriate Nebraska PF chapters
Presented NRD program to an all school assembly at Duchene High School
Continued to work on NRD Wellness Program




February 27, 2003

Steve Oltmans

Papio-Missouri River Natural Resources District
8901 S. 154” Street

Omaha, Ne 68138-3621

Dear Steve:

It is with my deepest regret that I must announce my retirement from the Papio-Missouri
River Natural Resources District. Due to my diagnosis of “Dermatomyositis” which is
not life threatening but also is not curable, | feel that | will no longer be an asset to the
NRD team.

I will miss everyone and my family is hoping and praying that the disease can be put into
remission or | can get some help that would give me some relief and | could actually
come out and visit and maybe “volunteer” my services.

Truly believe I will miss my work and friends at the NRD. Please stop by or call at any
time. 1 would love to hear from all of you.

Sincerely,

Rosemary Jacobsen %
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Chair

George Riedel, CFM
Missouri Emergency
Manaaement Aaencv
P.OBox 116

Jefferson City, MO 65102
573-526-9141

Fax 573-526-9198
griedel @ sema.state.mo.us

Vice Chair

Chad Berginnis, CFM

Ohio DNR - Division Of \Water
1939 Fountain Square, Bldg. E-3
Columbus OH 43224
614-265-6715

Fax 614-447-9503
chad.berginnis@dnr.state.oh.us

Secretary

Pam Pogue

Hazards Program Mgr.

Rhode isf. Emerg. Mgmt Agency
645 New London Ave.
Cranston, Rl 02920
401-462-7114

Fax 401-944-1891
pam.pogue@ri.ngb.army.mil

Treasurer

Nicholas Winter

Metro. District Commission
Charles River Dam

250 Warren Avenue
Charlestown, MA 02129
617-727-0488

Fax 617-523-1793
nick.winter @ state.ma.us

Executive Director

Larry A. Larson, P.E., CFM
Executive Director

2809 Fish Hatchery Rd Madison,
W1 53713

608-274-0123

Fax 608-274-0696
larry@floods.org

ASSOCIATION OF STATE FLOODPLAIN MANAGERS, INC.

2809 Fish Hatchery Road
Fax: 608-274-0696

Madison, Wisconsin 53713 608-274-0123
Website: www.floods.org

February 11,2003
Mr. Paul W. Woodward, CFM
5804 S. 48th Ave.
Omaha, NE 68117

Dear Mr. Woodward

Congratulations! You have successfully passed the Association of State Floodplain
Managers (ASFPM) Certification Exam to become an ASFPM Certified Floodplain
Manager (CFM). A grade of 70% or greater is a passing grade. Your exam grade is
enclosed. Your results include your category score, which shows your strengths and
weaknesses.

Your official CFM Certificate, suitable for framing, is enclosed. We urge you to display
it prominently and proudly. Achieving this milestone is a very important step in your
career. Also enclosed is your "Certification Exam Results" broken down by topic
category. If you wish to discuss the questions you missed on the exam, you may contact
John Ivey, Chair ofthe CFM exam group, at (713) 523-7161 or email jivey@#haiff.com.

To maintain your CFM Certification, the following is required:

" Over the next 2 years, acquire 16 Continuing Education Credits (CECs) in the
field of Floodplain Management. A maximum of 12 CECs can be acquired in
one year.

n On or before the completion of the 2 years, submit an application for re-
certification, furnishing a listing of the training and/or education courses you
have completed. Additional information ahout #isprocess will be sentto you
later.

Again, congratulations on successfully completing the exam to.become a Certified
Floodplain Manager. We urge you to use the initials ** CFM after your name to signify
this important status. The title CEM® is a registered trademark of ASFPM and available
only to ASFPM approved Certified FloodplainManagers in good standing. If you have
any questions, please call the ASFPM Executive Office at (608) 274-0123 or email
memberhelp@floods.org.

Thank you for doing your part to improve floodplain management in the nation
Sincerely,

French Wetmore, CFM

President

ASFPM CertificationBoard of Regents

Enclosures (4)

‘Dedicated to reducing flood losses in the nation.”

Email: asfpm@floods.org
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ISDULY REGISTERED AS AN

ASFPM CERTIFIED FLOODPLAIN MANAGER

IN TESTIMONY WHEREOF THIS CERTIFICATE HAS BEEN ISSUED BY THE AUTHORITY OF THE CERTIFICATION
BOARD OF REGENTS, CERTIFICATE NO. US-03-0064:9, ISSUED 1/51/2008. THIS CERTIFICATE SHALL EXPIRE

1/81/2005, UNLESS RENEWED ACCORDING TO THE RULES 15 BOARD.

CERTIFICA NTS

PRESIDENT, FRENCH WETMORE, CFM EXECUTIVE DIRECTOR, LARRY A. LARSON




BUILDING FOR THE FUTURE

EROSION & SEDIMENT
CONTROL SEMINAR

Important Information on New
Stormwater Regulations and
Changes for Development and
Redevelopment. Be Informed
and Prepared for the Future.

Wednesday, February 19,2003
8:30 am. -12:30 p.m.
Douglas/Sarpy Extension Office
8015 West Center Road, Omaha

RSVP by Feb. 10 to Steve Tonn, D/S
Extension, 444-4237 or
stonn2@,unl.edu

PROGRAM
Emcee: Mr. Steven Oltmans, General Manager,
Papio-Missouri River NRD

SESSIONA REGULATIONS AND CHANGES

8:30 am. Erosion/Sedimentation Control
and the Clean Water Act, Section
404—Michael Rabbe, U.S. Army
Corps of Engineers

9:00 a.m. 401 Water Quality Certification;
and SWANCC Wetlands—Terry
Hickman, NE Dept. of
Environmental Quality

9:30 am. Omaha Erosion& Sediment
Control Program Success &
Future Growth —Chester Black &
Geoff Goodwin, Omaha Public
Works Dept.

10:00 am. Fundamentals of the NPDES
Stormwater Construction Program
-Mike Mallory, NE Dept. of
Environmental Quality

10:30 am.  —mecosem e Break---—----——---—--

SESSION B: RESOURCES FOR CHANGE

10:45 am. Understanding Soils in an
Urban Setting-Patrick Cowsert &
Mike Kucera, Natural Resources
Conservation Service

11:15am. Developing a Stormwater
Management Plan for the
Papillion Creek Watershed--Paul
Woodward, Papio-Missouri
River Natural Resources District;
Mike Arends, Omaha Public
Works Dcpt.

11:45 am. Questions and Answers

Seminar Sponsors:

City of Omaha

U.8. Army Corps of Engineers

Papio-Missouri River Natural Resources District
Metro Omaha Builders Association

Natural Resources Conservation Service
Nebraska State Home Builders Association

UNL Cooperative Extension- Douglas/Sarpy
Papillion Creek Watershed Partnership
Nebraska Dept. of Environmental Quality

&Nebraska
womsers 52 DEQ

PRPIO-MISSOURI RNER
NATURAL
RESOURCES
IcT

—_— Dis

NeBMIVFR!.ITf IC'F

Lincoln
Program Speakers:

Mr. Michael Rabbe, State Program Manager, U.S.
Army Corps of Engineers

Ms. Terry Hickman, Program Specialist, NE Dept. of
Environmental Quality

Mr. Chester Black, Air Quality Control Manager,
Omaha Public Works Dept.

Mr. Geoff Goodwin, Grading and Erosion Control
Program Manager, Oimaha Public Works Dept.

Mr. Mike Mallory, Program Specialist, NE Dept. of
Environmental Quality

Mr. Patrick Cowsert, Soil Scientist, Natural Resources
Conservation Service

Mr. Mike Kucera, Resource Conservationist, Natural
Resources Conservation Service

Mr. Paul Woodward, Water Resources Engineer, Papio-
Missouri River Natural Resources District

Mr. Mike Arends, Program Engineer, Omaha Public
Works Dept.
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MAPA EXECUTIVE
DIRECTOR DIES

Louis C. Violi, Metropolitan Area Planning
Agg:ncy (MAPA) Executive Director, passed away
February 21. He suffered a heart attack at home
February 12and had been in critical condition
sincethen.

Mr. Violi began his caner at MAPA in 1973in
e IGA Riverfront Program as asenior planner
responsible for technical direction and
coordination of land use, environment, rural
resources, parka and recreationtask forces and
programs. He became MAPA Director of
Comprehensive Planning in 1974 and remained in
that position untill he was named MAPA Executive
Directorin 1985.

Under his direction, MAPA became involved in

numerous regional projects. Recently those
projects included the COPS program, a regional
testing program for prospective law-enforcement
Bersonnel; the Metro Area Motorist Assist

rogram;the siting of the Household Hazardous

Collection Facility; and the pedestrian

bridge over the Migsouri River. He served asthe
president of the Nebraska Economic Development
Corporation (NEDCO) and recently was very
involved in its reorganization,

Violi was very active in the National
Association of Regional Councils (NARC) and
served onthe Bxecutive Directors Committee. He
encouraged MAPA participation in this national
organization because of his firm belief in
regionalism, DUring his tenure, several elected
Officials from the region served as officers of
NARC, including Paul Koneck, who served as
NARC president. In 2001, NARC held its national
annual conference in Omaha, based largely on
Violi's and MAPA’s participation in NARC. He
was a great advocate for a regional approach to
solving problems when it was in the best interest
of the region and the region will miss his
dedication.

Louis C. Violi
1937 - 2003

Anative of Baltimore, Maryland, Violi
graduated from Loyola College in 1958 followed
by serviceinthe U.S. Army until 1964. He
received a masters degree In Regional and City
Planning from the University Otgld(lehﬂa in
1966. Before coming to MAPA, he worked for the
Tennessee State Planning Commission, the
Tennessee State Office of Civil Defense, and the
Okllahoma Office of Community A ffairs and
Planning.

Violi and his wife, Barbara, woulld have been
married 40 years in June. They have thres sons, Dr.
Louis, Peter, and Ronald. Peter and his wife, Sue,
have three children, Erin, Anthony and Louis. Violi
was a dedicated family man and devoted to his
three grandchildren.



Report On Purchases

Construction Services, Professional Services, Personal Property

February, 2003

Proiect
Date Name ltem / Task Company cost
2/18/03 | Wash. Co. Rural Water Extension of 6 inch water main/ County Rd. 51 Denny’s Trenching Inc. $14,744.00
2/25/03 | West Branch Project Ltr of Map Revision Geotech Info preparation GSI $3,710.00
2/28/03 | Walnut Creek Rec Area | Trees Sherman Nursery Co. $2,184.35
2/28/03 | Project Maintenance Screened rock Martin Marietta $2,200.00




Updated: February 19,2003 PAPIO’MISSOURl RIVER
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“Confidential”
RESOURCES
Current and On-Going Projects DISTRICT

P-MRNRD Legal Counsel

8901 S 154TH ST.

e OMAHA, NE 68138-3621
@ = Top Priority (402) 444-6222
F = Future Work —No Assignment FAX (402) 895-6543

N =New Assignment

O =Others Handling

W =Work in Progress

C = Completed

P = PFP’s Portion Completed

Big Papio Channel Proiect - West Center Road to West Dodge Road (Woodward):
o Subordination Paperwork for Happy Hollow (W)

ittle Papio: (Cleveland)

Big Papio : (Cleveland)

0 Whitted Creek Easements to Vacanti (W)
West Branch (Cleveland):

& Twin Creek deeds (W)

o Land Exchange with Sarpy Co. (96™ St.) (F)
o Land Exchangewith Gollehon (96" St.) (F)
& Sloderbeck ROW Agreements (W)

Sar (Sklenar, Cleveland):

& Condemnationon Jansen Parcel (O)- (Roger Schiffermiller)
Closing with Bundy’s (potentially modify ROW/offer) (F)
Complete easements —three dikes and one drainage ditch (F)
Interlocal Agreement with Army National Guard (P)

Amended drainage ditch easement on Hickey (First National Property) (N)
Preview Corps draft scope of services(N)

o oO0Oo0ooo

Floodwav Purchase Program (Woodward):

o Elbow Bend Purchase Agreements as needed (F)

(Over)




e Trail Proiects (Bowen):

o Western Douglas County Trail Agreement (IN)
o Brawner Liability Suit (Platte River Connection) (O)

e MissouriRiver Corridor Proiect (Becic):

& CaliforniaBend - Final settlement with tenant (Wright’s) (W)

& Lower Decatur Bend —Appraisal Review, prepare ROW purchase agreement documents, public
hearing notice/letters, etc. (W)

e USDA P.L.566 Proiects and Silver Creek Watershed (Puls/Petermann/Cleveland):
o Papio Site S-30 —developmentagreements (F)
0 Silver Creek Site Easements—as needed (W)
0 Release of Site S-7 Easement (W)

e Papio Watershed Dam Sites:

o Dam Site 19agreement ( Petermann) (W)
o Candlewood Easements (Chris Curzon) (O)
o Dam Site 13 Agreement (Petermann) (F)

» Papio Creek Watershed Partnership (Stormwater) (Wo 1ward):

o Storm water Utility Legislation (P)
e Rural Water Proiects: (Sklenar)

o Dekota County Rural Water — South Sioux City sale agreement (F)

¢ Other:

/peters/project lists/2003-feb




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

NEBRASKA HABITAT CONSERVATION
COALITIONPIaintiff,

V.

UNITED STATES FISH and WILDLIFE
SERVICE, an Agency of the United States
Department of the Interior; GALE NORTON,
Secretary of the Interior, STEVEN WILLIAMS.
Director of the U.S. Fish and Wildlife Service,

Defendants. ase No.

COMPLAINT

COMES NOW Plaintiff, Nebraska Habitat Conservation Coalition (“NHCC”), and hereby

complains and alleges as follows:

JURISDICTION AND VENUE

1. Jurisdiction in this Court is based upon 28 U.S.C. § 1331,2201,2202; 5 U.S.C. §§ 701 et
seq.; and 16 U.S.C. § 1540, in that this action is civil in nature and requests relief in the

forms of declaratoryjudgment and injunctive relief.

1




The NHCC alleges that Defendants Norton and Williams, acting in their official
capacities, and the employees, officers and agents of the United States Fish and Wildlife
Service (“FWS?’)),violated Section 4 of the Endangered Species Act (“ESA”), 16 U.S.C. §
1533, the Administrative Procedures Act (“APA”), 5 U.S.C. §§ 551 et seq., and the
National Environmental Policy Act (“NEPA”), 32 U.S.C. §§ 4331 et seq., in the course of
performing their duties under these laws, with regard to the designation of critical habitat
(“CH?”) for the Northern Great Plains breeding population of the piping plover (“piping
plover”). 67 FR 57638.

Venue is proper in the United States District Court for the District of Nebraska, based
upon 28 U.S.C. § 13%1(e), in that a substantial part of the property (CH) which is the
subject of this complaint is located within the State of Nebraska.

Pursuantto 16 U.S.C. § 1540, on October 25,2002, the NHCC issued a notice of intent to
sue to the FWS regarding the complaints and allegations contained herein. Plaintiffs,
therefore, have fully complied with the 60 day notice requirementof 16 U.S.C. § 1540.
Designation of CH for the piping plover is a final agency action subject to judicial review.
67 FR 57638. The NHCC’s members and constituents will be impacted by said CH
designation. Accordingly, this controversy is ripe for review before this Court.

PARTIES

Plaintiff NHCC is a nonprofit coalition of organizations which are political subdivisions
of the State of Nebraska, and associations of interested parties, whose constituents have

an interest in conservation, agriculture, water use and power production in Nebraska. The




NHCC was formed pursuant to the laws of the State of Nebraska by the signing of an
Interlocal Cooperation Agreement. Members and partners of the NHCC include the:
Central Platte Natural Resources District; Lower Loup Natural Resources District; Upper
Big Blue Natural Resources District; Twin Platte Natural Resources District; North Platte
Natural Resources District; Tri-Basin Natural Resources District; Upper Elkhorn Natural
Resources District; Upper Loup Natural Resources District; South Platte Natural
Resources District; Lewis and Clark Natural Resources District; Loup Public Power
District; Nebraska Public Power District; Southern Public Power District; Dawson
County Public Power District; The Central Nebraska Public Power and Irrigation District;
Middle Loup Public Power and Irrigation District; North Loup Public Power and
higation District; Twin Loups Reclamation District; Farwell Irrigation District; Sargent
Irrigation District; Lower Elkhorn Natural Resources District; Lower Platte North Natural
Resources District; Papio-Missouri River Natural Resources District; City of Lexington;
City of Grand Island; Nebraska Farm Bureau Federation; Nebraska Rural Electric
Association; Nebraska Water Resources Association; Nebraska Water Users, Inc.;
Nebraska Association of Resources Districts; Nebraska Airboaters Association; Nebraska
Cattlemen; Nebraska Corn Growers; and the Nebraska Off Highway Vehicle Association.
The purposes of the NHCC include representation of the interests of the NHCC’s
members concerning or effecting the designation of CH for piping plovers in Nebraska,
any alternativesto critical habitat designation, and general efforts to conserve the species.

The NHCC is also charged with the duty to inform and educate the public concerning the




10.

designation and the effects and impacts of piping plover CH designation on the people
and resources of the State of Nebraska.

Members of the NHCC live and work in areas within the geographic area designated as
CH for the piping plover. For example, many members of the NHCC manage natural
resources within the CH area, thus the designation of CH in these areas will adversely
impact the ability of these members to efficiently manage those natural resources.

The NHCC’s policies regarding the ESA and CH designation reflect the interests of its
members. The NHCC can effectively representthe interests of its members in connection
with this litigation. The NHCC has been authorized to participate as a plaintiff in this
litigation by its Board of Directors.

Defendant Gale Norton is the Secretary of the Department of the Interior. As Secretary,
she is responsible for the direction and supervision of all operations and activities of the
department, including those of the FWS. In that capacity, she and her agents and
employees are charged with implementingthe statutory and regulatory requirements of
the ESA, NEPA and APA.

Defendant Steven Williams is the Director of the FWS. As Director, he is responsible for
the direction and supervision of all operationsand activities of the FWS. In that capacity,
he and his agents and employees are charged with implementing the statutory and
regulatory requirements of the ESA, NEPA and APA.

ALLEGATIONS COMMON TOALL CLAIMSFORRELIEFE

THE PROCEDURALDESIGNATIONOF CRITICALHABITAT FOR THE PIPING
PLOVER




11.

12.

13.

14.

15.

16.

On June 12,2001, the FWS published its proposed rule regarding the designationof CH for
the piping plover. 66 FR 31760.

OnJanuary 25,2002, the NHCC submittedcommentsregardingthis proposed rule. On May
17,2002, the NHCC supplementedits initial comments. The NHCC’s comments put the
FWS on notice of the numerous legal violations made by the FWS in its proposed CH
designation.

On September 11, 2002, the FWS issued its final rule designating critical habitat for the
piping plover. 67 FR 57638. The final rule is substantively similar to the proposed rule, and
does nothingto correct the legal and biological deficienciesnoted in the NHCC’s comments.
Included within the CH designation are portions of the Platte, Loup, Missouri and Niobrara
Rivers in and adjacentto Nebraska. The FWS considersthese areasto be “occupied” by the
piping plover because piping plovers have been knownto nest on sand bars within these
rivers.

On October 25, 2002, pursuant to 16U.S.C.§ 1540(g)(1)(C), the NHCC filed with the FWS
its 60 day notice of intent to sue. The notice articulated the same legal and factual
deficienciesnoted by the NHCC in its comments. The present complaintis based upon that
60 day notice and comments.

A. The Critical Habitat’s Boundaries

Piping plovers nest in a variety of habitats throughout the Northern Great Plains. These
habitats may include sand bars within the Platte, Loup, Missouri and Niobrara Rivers in

Nebraska.




17.

18.

19.

20.

21.

22.

23.

24.

Piping plover census data showsthat in any given year, the species utilizes only a portion of
these sand bars. Some areas are used with some frequently, while other areas are almost
never used.

These sand bars are not permanent. Natural factors such as water flow and ice movement
periodically create and destroy these sand bars.

Only a portion of the Platte, Loup, Missouri and Niobrara Rivers in Nebraska contains sand
bars suitable for nesting by piping plovers.

Sand bars are considered by the FWS to be “ephemeral” in nature, and cannot be designated
as CH. 50 C.F.R. § 424.12(c).

Upon listing the piping plover in 1985,the FWS correctly noted that it could not designate
sandbarsas CH. According to the FWS, the designation of CH for the piping plover “would
not be prudent because of the often ephemeral nature of the plover’s nesting habitat.” 49 FR
44714; 50 FR 50731.

Despite the plain language of its regulation stated in 9 20 of this Complaint, the FWS has
now elected to designate sand bars as CH.

The proposed CH designation also included hundreds of river miles with no sand bars, plus
many thousands of acres of land adjacent to the rivers, which included homes, buildings,
farm land, roads, bridges and mines as CH, the NHCC comments complained that not only
was the inclusion of ephemeral sand bars in violation of the ESA, but that the FWS could
also not designate these additional thousands of river miles as CH.

In its final rule, the FWS adjusted its approach. Although the FWS delineated the same

“critical habitat boundaries” as in its proposed decision, then stated that areas within such




25.

26.

27.

28.

29.

30.

boundaries which do not contain primary constituent elements are not critical habitat. 67 FR
57644, 57648, 57657. For example, the FWS notes that it designated the entire length of
Missouri River reservoirs even though portions do not and “may never containthe primary
constituentelements.” 67 FR 57645.

The FWS claims “budget limitations” asjustification for this approach. 67 FR 57645.

B. Processes and Potential Habitat

The FWS CH designation also 1) characterizes ephemeral “processes” as “primary
constituentelements;” and 2) designates potential habitat. 67 FR 57643-4, 57660.

The FWS characterizesplover habitat (sandbars) on Nebraska rivers as a “physical” primary
constituentelement. ld-

In contrast, it characterizes the processes that create sand bars as a “biological” primary
constituentelementor **dynamic ecological process.” Id. The primary process identified by

the FWS as creating, destroying and maintaining plover habitat on Nebraska rivers is
hydrology, more specifically the natural wet and dry cycles and flood and icing eventswhich
influence river flow which, in tum,creates and destroys sand bars overtime. Id. “Onrivers,
one site becomes flooded and erodes away as another is created.” Id.

Based on this process, the FWS designated potential habitat (river segments without sand
bars) because “these areas are part of a riverine systemwith documented nesting” as CH. ld-
In response to the comment that the FWS does not know if a given portion ofpotential river
habitat is even capable of ever becoming actual habitat, the FWS responds that it has
“insufficient knowledge of the characteristics of most rivers and the effects of our actions

over the years that alter their form and function” to predict future habitat suitability. Id.
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32.

33.

1I.

34.

35.

According to the FWS, there is considerable variability inherent in the designation of
processes. “The annual, seasonal, daily, and even hourly availability of the habitat patches is
dependent upon local weather, hydrological conditions and cycles, and geological processes.”
1d.
At a given moment in time, any area within “critical habitat boundaries” which impactsthese
processes is considered to be CH. The FWS explainsthat “[a]ny activity that results in
changes in the hydrology of the [CH} unit .. .including . . . hydropower, imgation . ...”
may be subjectto section 7 consultation and adverselymodify critical habitat. 67 FR 57655.
Similarly “[a]ny activity that results in development or alteration of the landscape with or
immediately adjacent to a hydrologic component of the unit including . . . construction . . .
agricultural activities . . . e.g. plowing . ..” or “[a]ny activity that significantly and
detrimentally alters water quality . . . [or] the inputs of sediment and nutrients . ..” may be
subject to section 7 consultationand adversely modify critical habitat. Id.
Thus, because both sand bars and the processes which shape them are always changing, CH
within a “critical habitat boundary” is likewise in a constant state of flux.

THE ENVIRONMENTAL IMPACTS OF CRITICAL HABITAT DESIGNATION
FOR THE PIPING PLOVER

Pursuant to the NEPA, the FWS issued an environmental assessment (“EA”) for the
designation of CH for the piping plovers. The EA concludes that the proposed designation
will have no significantimpact and, thus, an environmental impact statement (“EIS”) is not
warranted.

The FWS explains: “Given the similarity of these definitions [of adverse modification and

jeopardy], activities that would likely destroy or adversely modify critical habitat would

8
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38.

almost always result injeopardy to the species .. . therefore, implementation ofthe Proposed
Action would result in no different environmental consequences when compared to the No
Action Alternative.” EA at 29.

The FWS’s notes that the only possible benefit of designating CH in this case is a greater
understanding of plover habitat. 67 FR 57654,57665. After stating that the designation of
CH for the plover will not directly benefit the species, the FWS states that “designation of
critical habitat can help focus conservation and recovery activities . . . by identifying areas
essential to conserve the species. Designation of critical habitat also alertsthe public, aswell
as land-managing agencies, to the importance of these areas.” Id-

However, the FWS then explains “that the plover has been listed as a species since 1985.
Thisrelatively long tenure as a listed species has ensured that there iswide awarenesswithin
the plover habitat of the species, and of concerns related to habitat. The designation of
critical habitat for the species, therefore, will not likely lead to increased consultationsdue to
anew awareness of the need to consult on activities potentially impactingthe species. This
Is consistent with the primary finding of this analysisthat the economic impacts associated
with designationof critical habitat for the piping plover (above those impacts associated with
the listing of the species) will be relatively insignificant.” Addendum to Economic Analysis
of Critical Habitat Designation for the Northern Great Plains Breeding Population of the
Piping Plover (“Addendum”)at 6.

Thus, the FWS believes that the designation of CH for the plover will have little or no
environmental impact and will provide little or no benefit the species. Based upon this

conclusion, the FWS decided not to complete an EIS.
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43.

THE ECONOMIC AND OTHER IMPACTS OF CRITICAL HABITAT
DESIGNATION FOR THE PIPING PLOVER

The FWS lists a number of activitieswhich may be deemed to adversely modify proposed
CH for the plover, including any activity which could alter the quantity or quality of water
within designated rivers or which could in any way alter the structure of potential plover
habitat. 66 FR at 31774. Such activities include dam construction, operation or
maintenance, irrigation from either diversion or groundwater pumping, agriculture, mining,
and construction or maintenance of roads, bridges, buildings or factories. Id.

Upon the FWS’s determinationthat any such activity destroys or adversely modifies piping
plover CH, mitigation measures “can vary from slight project modifications to extensive
redesign or relocation of the project.” Id. The cost of any such mitigation will be similarly
variable. Id.

On December 28, 2001, the FWS released for comment its Draft Economic Analysis of
Critical Habitat Designation for the Northern Great Plains Breeding Population of the Piping
Plover (“DA”). The DA usestwo “baselines” for analysis, one addressingthe impacts of CH
designation co-extensive with listing, and one addressing only those impacts in addition to
listing. DA at P-2.

The DA notes that there are two primary types of costs incurred upon designationof CH: 1)
direct costs incurred from section 7 consultation; and 2) indirect costs incurred from section
7 consultation associated with project design or operation modification and/or mitigation
measures. DA at 3-1; 3-25, 3-28.

Direct costs of consultation include the administrative and analytical costs to the FWS, the

federal action agency, and the private applicant. DA at 3-2. The FWS estimatesthat a total
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of five formal and 38 informal consultations involving plover CH will occur annually on
Nebraska rivers (not including the Missouri River), and one formal and 97 informal for the
Missouri River in South Dakota and Nebraska. DA at ES-5. The FWS estimates that the
cost of these consultationswill be approximately $1,500 for informal and $16,300 for formal.
DA at ES-6. The FWS admitsthat private applicantsbear a portion of these costs, but does
not attempt to estimate the magnitude of such costs. DA at3-2. Inaddition,the FWS admits
that private applicantswill incur project delay costs associated with consultation, but failsto
estimate those costs. Id.
Indirect costs of consultation include any modification of aproposed action, modificationof
the operation of an existing action, or mitigation measures imposed on federal, state, or
private entitiesby the FWS. Withrespectto Nebraska, suchcosts may result from impactsto
dam construction, maintenance and operation, power generation and distribution,commercial
navigation on rivers, state and municipal infrastructure construction, maintenance and
operation, including well fields, roads, bridges and levees, recreation, mining, residential
development, and agricultural activities (including, but not limited to, irrigation from both
river diversion and wells). DA at ES-7; 3-12; 3-31.
In addition to costs incurred from direct modification of these activities, costs will be
incurred from mandatory mitigation measures. Id. The FWS also notes that designation of
CH may provide some economic benefits. DA at ES-8, 9. While the FWS admitsthat these
costs and benefits may be significant, it fails to analyze or quantify any of them because the
“extent of such costs. . . is unknown” and that estimating“such benefits is beyond the scope

of this report.” Id.
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47.

48.

49.

50.

In its comments, the NHCC explained a number of legal and factual failings in the FWS’s
DA, including the DA’s failure to adequately address the direct, indirect, and cumulative
costs which may result from the designation of CH for the piping plover.

Appurtenant to publishing its final rule, the FWS published an addendum to its DA. The
addendum does not cure the legal and factual failingsin the FWS’s DA, as articulated inthe
NHCC*s comments. The DA and its addendum constitute the FWS’s economic and other
impact analysis for the piping plover.

CURRENT MANAGEMENT OF THE PIPING PLOVER

There are currently many management efforts being made by federal, state, local and private
entities which directly or indirectly benefit the piping plover. Many of these management
actions are being made by members of the NHCC.

For example, the Central Platte Natural Resources District has secured water rights in the
Platte River specifically to provide for the needs of piping plovers. See NHCC Supplemental
Comments at¥ 5. These water rights were determined upon adjudicationby the Nebraska
Department of Natural Resourcesand are water rights maintained in perpetuity, provided the
benefit to piping plover remains. Nebraska law provides for review of such water rights
every 15years to determine if the beneficial use is still being met. Thus, the District’s water
right has been deemed to benefit the species and has specific legal protectionswhich assure
that the benefit with be implemented and will continue to benefit the species.

Likewise, the Nebraska Public Power District and Central Nebraska Public Power and
Irrigation Districtare required by their Federal Energy Regulatory Commission (“FERC”)

licences to create an “Environmental Account” reserving 10% of the storable non-irrigation
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92.

seasoninflows into Lake McConaughy for downstreamrelease, at the discretion of the FWS,
for the benefit of endangered species, including the piping plover. The Districts are also
required by their FERC licences to actively develop and manage reproductive habitat for
piping plovers in the Platte River.

The FWS excluded Lake McConaughy from CH designation “due to the existence of two
draft conservation managementplans.” 67 FR 57646. Accordingto the FWS, to qualify for
exclusion based on other conservation measures, management plans must “(1) provide a
benefit to the species; (2) include implementationassurances; and (3) include features, such
as an adaptive management plan, that will assure effectiveness.” Id.

In its comments, the NHCC pointed out many conservation and management effortswhich
meet the above three criteria, including the two above noted examples. The FWS refused to
exclude CH onthe basis of these efforts, stating that they do not provide assurancesthat they
will be implemented. 67 FR 57670.

For example, the FWS claims that the Lake McConaughy management plan provides
implementation assurances because it is part of the Central Nebraska Public Power and
Irrigation District’s FERC licence. 67 FR 57646. However, the FWS then decided that the
water releases required by the exact same FERC licence do not provide similar
implementation assurances. 67 FR 57670. The FWS does not provide an explanation for
accepting one part of a FERC licence as an adequate implementation assurance while
rejecting another part of the same FERC licence.

APPLICABLE LAW

CRITICAL HABITAT

13
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55.

56.

S7.

58.

59.

60.

61.

Pursuant to section 4 of the ESA, the FWS must “determine whether any species is an
endangered species or threatened species . . ..” 16 U.S.C. § 1533(a)(1).

In addition to this mandate, the FWS must “by regulation . . . and to the maximum extent
prudent and determinable (A) concurrentlywith making a determinationunder paragraph (1)
that a species is an endangered or threatened species, designate any habitat of such species
which is then consideredto be critical habitat.” Id. at § 1533(a)(3).

Critical habitat must be limited to “specific areas.”” 16U.S.C. § 1532(5)(A).

Critical habitat must be “defined by specific limits using reference points and lines found on

standard topographicmaps ofthearea.” 50 C.F.R.§ 424.12(c); seealso § 424.16 (CH must

be delineated on a map).

“Ephemeral reference points (e.g., trees, sand bars) shall not be used in defining critical
habitat.” 50 C.F.R. § 424.12(c).

For “specific areas within the geographical area occupied by the [listed] species,” the FWS
may designate CH, provided such habitat includes 1) “physical or biological features;” 2)
which are “essential to the conservation of the species;” and 3) “which may require special
management considerations or protection.” 16 U.S.C. § 1532(5)A)(I); 50 C.F.R. §
424.12(b).

“Physical and biological features” includes the requirements of species, suchas space, food,
cover, shelter and areas specifically necessary for survival. 50 C.F.R. § 424.12(b).

The physical or biological elements which make up “physical and biological features” are

known as “primary constituentelements.” 50 C.F.R. § 424.12(b).
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63.

64.

65.

66.

67.

68.

“Primary constituent elements” include nesting sites, feedings sites and water quantity or
quality. 50 C.F.R. § 424.12(b).

“Special management considerations or protection” can include “any methodsor procedures
useful in protecting physical or biological features ofthe environment for the conservation of
the listed species.” 50 C.F.R. 424.02().

The designation of CH must be “beneficial to the species.” 50 C.F.R. § 424.12(A)(1)(ii).
Critical habitat must be limited in scope only to that which is necessary. As stated by the
Federal District Court for Washington: “eventhough more extensive habitat may be essential
to maintain the species over the long term, critical habitat only includes the minimum

amount of habitat needed to avoid short-term jeopardy or habitat in need of immediate

intervention.” Northern Spotted Owl v. Luian, 758 F. Supp. 621,623 (W.D. Wash. 1991).
Critical habitat can only be designated “on the basis of the best scientificdata available.” 16
U.S.C. § 1533(b)(2).

The FWS must evaluate all economic and other impacts of proposed CH designation, and
must weigh those impacts against the benefits of CH designation. 16 U.S.C. § 1533(b)(2);

New Mexico Cattle Growers Assoc. v. United States Fish and Wildlife Service, 248 F.3d

1277 (10th Cir. 2001). Upon said evaluation, the FWS must consider reducing or
eliminating CH on the basis that the benefits of CH designation are outweighed by the
impacts caused thereby. Id.

Critical habitat may not be designated when “[i]Jnformation sufficientto perform required

analysis of the impacts of the designation is lacking ....” 50 C.F.R. § 424.12(a)(2).
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70.

71.

12.

Critical habitat may not be designated when “the biological needs of the species are not
sufficiently well known to permit identification of an area as critical habitat.” 50 C.F.R. §
424.12(a)(2).

NATIONAL ENVIRONMENTAL POLICY ACT

Consistentwith the requirementthat all relevant impacts be evaluated and weighed, the FWS
must comply with the NEPA prior to designating CH. Catron_Countv Board of

Commissioners.New Mexico v. United StatesFish and Wildlife Service, 75 F.3d 1429(10th

Cir. 1996).

The NEPA requires that for every major federal action that significantlyaffectsthe quality of
human environment, the federal government shall provide an environmental impact
statement (“EIS”). 42U.S.C. §4332(c)(T)-(v); 40 C.F.R. §1508.11. The purpose of an EIS is
to provide a ““full and fair discussion” of significant potential environmental impacts of the

proposed action, in order to facilitate informed decisionmaking.” See Catron County Board

of Commissioners. New Mexico v. United States Fish and Wildlife Service, 75 F.3d 1429,

1434 (10th Cir.1996); Vermont Yankee Nuclear Power Corp. v. N.R.D.C. Inc., 435 U.S.

519,558 (1978) 40 C.F.R. §1502.1.

Although the requirements of NEPA are procedural in nature, agencies are required to fully
and strictly comply with them and a violation of the requirements can constitute a tangible
injury-in-fact. Id. A NEPA analysis must include all information which is relevant and
essential to a reasoned choice among alternatives, including the “no action” alternative.

Robertsonv. Methow Valley Citizens: 490 U.S. 332 (1989); 40 C.F.R. §1502.14,
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III.

74.

75.

For an agency to justify its failure to prepare an EIS, it must prepare an EA and issue a
finding of no significant impact which explains why the proposed action is not a major
federal action which will significantlyaffect the environment. 40 C.F.R.§§ 1501.4,1508.9,
1508.13.

ADMINISTRATIVE PROCEDURE ACT

The Administrative Procedure Act (“APA”) guidesjudicial review of agency actions. Upon
reviewing an agency action, this Court must “hold unlawful and set aside agency action,
findings, and conclusions found to be . . . arbitrary, capricious, and abuse of discretion, or
otherwise not in accordance with the law . . ..” 5 U.S.C. § 706(2)(A}. “In making the
foregoing determinations, the court shall review the whole record or those parts of it cited by
aparty ....” 5U.S.C. § 706(2). “The duty of a court reviewing agency action under the
“arbitrary and capricious” standard isto ascertain whether the agency examined the relevant
data and articulated a rational connection between the facts found and the decision made.”
Olenhouse v. Commodity Credit Corporation,42 F.3d 1560, 1574 (10th Cir. 1994).

“In reviewing the agency’s explanation, the reviewing court must determine whether the
agency consideredall relevant factorsand whether there has been a clear error ofjudgment.”
Id. Agency actions will be set aside if the agency “entirely failed to consider an important
aspect of the problem” or if the decision “runs counter to the evidence before the agency.”
Id., quoting Motor Vehicle Mfrs. Ass’nv. State Farm Mut. Ins. Co., 463 U.S. 29, 43 (1983).
Furthermore, any such agency action must be supported by “substantial evidence.”

Olenhouse at 1575;5 U.S.C. § 706(2)}(E).
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7.

78.

79.

80.

An agency must have taken a “hardlook” atthe issues, articulatedand considered all relevant

data, and engaged in genuine, “reasoned decision-making.” Greater Boston Television

Corn., et al. v. Federal Communications Commission, 444 F.2d 841, 851 (D.C. Cir. 1970).

CLAIMSFORRELIEF

THE FWS’S “CRITICAL HABITAT BOUNDARIES” APPROACH IS ILLEGAL
The NHCC hereby re-alleges and incorporates paragraphs 76 as if fully stated herein.

Inits final rule, the FWS designated “critical habitat boundaries.” However the vast majority
of the geographic area within these boundaries is not used by piping plovers for nesting,
such as river reaches devoid of sand bars, as well as crop fields, pastures, buildings, roads,
bridges and mines. The FWS claims that only the areas within the “critical habitat
boundaries” which contain “primary constituent elements” are critical habitat. However, the
FWS also admitsthat such CH areas are constantly changing because dynamic processesare
considered to be “primary constituent elements.”

It is clear that the FWS designated “critical habitat boundaries” in an attemptto satisfy the
requirement that CH be limited to “specific areas” “defined by specific reference points and
lines found on standard topographic maps ofthe area.” 16U.S.C. § 1532(5)(A); 50C.F.R.§
424.12(c),

It is equally apparent that the FWS limited CH to those areas within the “critical habitat
boundaries” which contain “primary constituentelements” in order to satisfy the requirement
that CH be occupied by the speciesand include “physical and biological features” which are
“essential to conservation of the species” and which are “beneficial” to the species. 16

U.S.C. § 1532(5)(A); 50 C.F.R. § 424.12.
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82.

83.

85.

86.

In trying to satisfy all of these legal requirements, the FWS has satisfied none of them.
The FWS’s designation of CH can only be characterized in one of two ways.

If “criticalhabitat boundaries” are considered to be the “defined” boundaries of CH, then the
majority of CH designated by the FWS is not occupied by the speciesand does not include
“physical and biological features” which are “essential to conservation of the species’” and
which are “beneficial” to the species. Farm fields, buildings, and roads clearly do not fit
these criteria.

Onthe other hand, if the FWS’s CH designation is limited to areas within the “critical habitat
boundaries” which do meet these requirements, then the FWS has failed to designate
“specific areas” “defined by specific reference points and lines found on standard
topographic maps of the area.” Indeed, the sand bars and “processes” which create and
destroy them are continual moving targets which defy specific delineation. In this
characterization, “critical habitat boundaries” are specious.

With either characterization,the FWS’s designation of CH violates the ESA.

The FWS’s “critical habitat boundaries” approach also violatesthe APA. The FWS clearly
and correctly stated at the time of listing that it could not legally designate CH on Nebraska
rivers because such habitat is made of ephemeral sand bars. The FWS has failedto providea
rational explanation for abandoning its legally correct policy. The FWS’s decision is

arbitrary and capricious.
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90.
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THE FWS’S DELINEATION OF CH WITH “PROCESSES” IS ILLEGAL

The NHCC hereby re-alleges and incorporate paragraphs 86 as if fully stated herein.

In designating CH for the piping plover, the FWS considered the processes which createand
destroy sand bars as “primary constituent elements.” Any area within “critical habitat
boundaries” which influences any such process is CH.

For example, the withdraw of water for irrigation from the Platte River or from an adjacent
well may impact the quantity of water remaining in the river. Likewise, the plowing of
vegetation adjacent to the river may impact the quantity of water in the river. The FWS
considers the quantity of water in the river as a principal “process” which influences the
creation and destruction of sand bars. Because the farmer’sirrigationand plowing is within
the “critical habitat boundary” and is a part ofthe “process” which influences sand bars, the
fanner’s land is CH for so long as the activity continues.

In addition, natural factors such as rainfall influence whether and to what degree the farmer’s
activitiesinfluence the quantity of water in the river.

The processes which shape sand bars are complex and ever changing. These processes are
deemed by the FWS to be “primary constituentelements.” Critical habitat is definedas any
area within the “critical habitat area” which has “primary constituent elements.” Thus, by
definition, in this case CH is complex and ever changing.

The FWS’s designation of CH based on processes violates applicable law.

The FWS’s regulations do allow the FWS to include elements such as “water quantity and
quality” as “primary constituent elements.” 50 C.F.R. § 424.12(b)}(5). However, critical

habitat must be limited to “specific areas” precisely delineated, and cannot defined in terms
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95.

II1.

96.

97.

ofephemeralreferencepoints. 16 U.S.C. § 1532(5); 50 C.F.R.§§ 424.12,424.16. The FWS
failed to reconcile these requirements.

Additionally, “specific areas’” precisely delineated does not mean rainfall, wind, plowing,
irrigation, or any other process which can change at a moments’ notice. These are, by
definition, “ephemeral” reference points which the FWS must avoid when designatingthe
boundaries of CH. Thus, the FWS cannot delineate CH in terms of these highly variable
processes for the same reason the FWS cannot directly designate sand bars; both reference
points are in a constant state of flux, defying clear delineation. The ESA and its
implementing regulations state that CH must be defined and delineated on a map in manner
which places the public on notice as to what is and what is not CH. The FWS failed in this
case.

Moreover, even if processes could be used to delineate CH, the FWS’s decision in this case
would still be inappropriate. The FWS’s assumptions regarding the “processes” which shape
sand bars are based largely upon speculation. For the FWS to designate processes as CH, it
must have sufficientscientificevidenceregarding such processes in Nebraska; for example,
the impact of hydrology on sand bar distribution, quantity and quality. The FWS does not
have such evidence. Because of these failures, the FWS’s final decision is arbitrary and
capricious, in violation of the APA.

THE FWS’S DESIGNATION OF POTENTIAL HABITAT IS ILLEGAL

The NHCC hereby re-alleges and incorporates paragraphs 95 as if fully stated herein.

The FWS has designated over 500 miles of Nebraska riversas CH. Only a small fraction of

these rivers actually contain sand bars which are suitable habitat for piping plover nesting.
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99.

100.

101.

102.

Moreover, use of the available sand bar habitat by piping ploversis highly variable, and only
a portion of the available sand bars are used in a given year. Thus, the FWS has designated
hundreds of miles of Nebraska rivers with no suitable sand bar habitat, based solely on the
potential for these areas to become habitat.

The FWS failsto provide any evidence that any givenreachofthis potential habitat will ever
actually become suitable for nesting. The FWS citesthe general conceptthat rivers change.
However, the fact that rivers change does not prove that any given location within vast
reaches of potential habitat will ever become suitable habitat, much less critical habitat.
Moreover, the FWS does not describe the relative potential of a given river reaches’ potential
for suitability. The physical and hydrological characteristics of potential habitat varies
widely by location. Some locations may be likely to develop suitable habitat in the
foreseeable future, while others may not.

The FWS admits that the FWS currently has insufficient knowledge to accurately predict
whether a given portion of potential habitat will ever become suitable for nesting by plovers.
To properly designate potential habitat, the FWS must define the spectrum of factorswhich
increase the likelihood that such habitat will become suitable in the foreseeable future, and
then exclude portions which do not meet such criteria.

Critical habitat must be limited to “specificareas™ precisely delineated, cannot be ephemeral

in nature, must have “physical and biological features” “essential for conservation of the
species,” and must benefit the species. 16 U.S.C. § 1532(5); 50 C.F.R. §§ 424.12, 424.16.

The FWS’s designation of potential habitat in this case violates these requirements.
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IV.

104.

105.

106.

107.

108.

1009.

The FWS has not provided a rational basis for designating river reaches without piping
plover habitat, based merely on the speculation that someday these areas may become
suitable for nesting and other uses. The FWS’s designation of potential habitat is arbitrary
and capricious, in violation of the APA.

THE FWS’SDESIGNATION OF CHWHICHDOESNOT BENEFIT THE SPECIES
IS ILLEGAL

The NHCC hereby re-alleges and incorporates paragraphs 103 as if fully stated herein.
The FWS can only designate CH when it is “essential for conservation of the species” and,
therefore, is “beneficial” to the species. 16 U.S.C. § 1532(5)(A)I); 50 C.F.R. §
424.12(a)(1)(ii).

The FWS claims that there will be little to no environmental impacts or benefits resulting
from the designation of CH for the piping plover.

Consistent with the FWS’s assumption is the fact that not all of the suitable habitat (sand
bars) on Nebraskarivers is used by piping plovers in a givenyear. The presence of suitable
but unused habitat suggeststhat habitat on Nebraska rivers is not currently a limiting factor
in piping plover abundance, otherwise all available habitat would be utilized by piping
plovers.

The FWS does suggest that the designation of CH for the piping plover may provide
educational benefits to the species by identifying areas important to its recovery. Such
educational benefits may be a legitimate benefit provided by CH. See Conservation Council
for Hawaii v. Babbitt, 2 F.Supp.2d 1280, 1284 (D. Hawaii 1998).

However, the FWS cannot claim this benefit in the present case. The FWS’s own listing
document identifies and discusses the role and importance of sand bar habitat in Nebraska
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111.

112.

113.

114.

115.

rivers to piping plover nesting. Inthe 17 years since, the piping plover and its habitat has
been extensivelydiscussed andmanaged. The FWS failed to explain in its final rule howthe
designation of these areas adds anything to the base of knowledge regarding piping plover
habitat, thereby benefitting the species.

Moreover, even if the designation of sand bars as CH were to benefit piping plovers, the
majority of piping plover CH is merely potential habitat which may or may not ever become
suitable or beneficial. For potential habitat, the benefits of designation are speculative.
Based upon the FWS’s own statementsand admissions, the designation of CH for the piping
plover will not benefit the plover.

The designation of CH which does not benefit the species is illegal under the ESA and
implementing regulations.

The FWS has provided no rational basis for designation of CH which does not benefit the
species. The FWS’s action is arbitrary and capricious, in violation of the APA.

THE FWS’S FAILURE TO EXCLUDE CFUTICAL HABITAT ON THE BASIS
THAT PRESENT MANAGEMENT OF NEBRASKA RIVERS IS ADEQUATE TO
PROTECT THE PIPING PLOVERIIS ILLEGAL

The NHCC hereby re-alleges and incorporates paragraphs 113as if fully stated herein.

To designate CH. the habitat in question must require special management considerationsor
protection. 16U.S.C. § 1532(5)(AXI). Special management considerations or protectioncan
include “any methods or proceduresuseful in protecting physical or biological features ofthe
environment for the conservation of the listed species.” 50 C.F.R. 424.020). The FWS's

designation in this case does not meet these requirements.
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First, the FWS claims that the designation of CH for the piping plover would not impact the
environment and would not benefit the species. If this is true, then there can be no special
management or protectionadded by CH to the management or protection already enjoyed by
the piping plover. If the designation of habitat as CH would not benefit the management or
protectionof the species, then such habitat cannot as a matter of law be designated.
Second, the FWS has failed to explain why the host of other piping plover management
efforts currently underway in Nebraska are insufficient.

The FWS recognized when it excluded Lake McConaughy for designationthat if habitat is
already sufficiently managed, then the designation of such habitat as CH isnot required. 64
FR 57646. Accordingto the FWS, to qualify for such an exclusion,management plans must
“(1) Provide a benefit to the species; (2) include implementationassurances;and (3) include
features, such as an adaptive management plan, that will assure effectiveness.” Id. Lake
McConaughy was excluded because it met these criteria. Id.

The NHCC has pointed out the many management efforts in Nebraska which currently
benefit piping plovers. The FWS refused to exclude any CH based on these management
efforts, claiming that they do not provide implementation assurances. 67 FR 57670.

The FWS’s test in this case is arbitrary, capricious, and not in accord with the ESA. The
FWS appliesthe test to each individual management plan, not to the collective management
efforts for a given area. In contrast, the ESA statesthat a “specific” area of CH must have
physical or biological features essential for conservation “which may require special
management considerationsor protection.” 16U.S.C. § 1532(5)(AXI). By examining each

individual management action separately, the FWS fails to ascertainwhether the collective
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management efforts for a given specific area of CH are actually in need of additional
management or protection.

Moreover, even if this test were valid, the FWS has failed to explain why the management
actions identified by the NHCC do not meet this test. For instance, the FWS claims that the
Lake McConaughy managementplan provides implementation assurances because it will be
made apart of the Central Nebraska Public Power and Irrigation District’sFERC license. 67
FR 57646. However, the Central Nebraska Public Power and Irrigation District is also
required by its FERC licenseto provide storage water from Lake McConaughy to benefit the
species. 67 FR 57670. Yet, the FWS has stated that this action does not provide
implementationassurances. It isarbitraryand capriciousfor the FWSto statethat one FERC
requirement provides implementation assurances, but then assume that another equally
mandatory requirement does not.

The FWS’s failure to exclude CH on Nebraska rivers in light of the current management
regime violatesthe ESA, and is arbitrary and capricious in violation of the APA.

THE FWS’SENDANGERED SPECIESACT IMPACT ANALYSIS IS INADEQUATE
The NHCC hereby re-alleges and incorporates paragraph 122 as if fully stated herein.

The FWS must evaluate all economic and other impacts of proposed CH designation, and
must weigh those impacts against the benefits of CH designation. 16 U.S.C. § 1533(b)2);
New Mexico Cattle Growers Assoc. v. United States Fish and Wildlife Service, 248 F.3d
1277 (10th Cir. 2001). The FWS must consider excluding CH on the basisiftheimpactsare

outweighed by the benefits. Id. Critical habitat may not be designated when “[i]nformation
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sufficient to perform required analysis of the impacts of the designation is lacking ....” 50
C.F.R.§ 424.12(a)(2).

A. The FWS’s “Baseline” Approach Is Invalid

The DA attemptsto incorporatetwo “baselines,” one evaluatingthe economicimpact of CH
designation co-extensivewith listing, and one evaluatingthe economic impact in additionto
listing. DA atP-1-2. Neither “baseline” is appropriate under the plain language ofthe ESA.
The ESA requires that CH may only be designated “after taking into consideration the
economic impact, and other relevant impact, of specifying any particular area as critical
habitat.” 16U.S.C. § 1533(b)(2). Moreover, the FWS “may exclude any area from critical
habitat” if “the benefits of such exclusion outweigh the benefits of specifying such area as
part of the critical habitat.” Id.

The ESA is clear. Congress intended a full impact analysis of both the benefits and
detriments of CH designation, followed by an evaluation regarding whether or not specific
areas of CH should be excluded on the basis that the detriment of designation would
outweigh the benefit. The 10th Circuit Court of Appeals recognized this fact when it stated
“we conclude that Congress intended that the FWS conduct a full analysis of all of the
economic impacts of critical habitat designation, regardless of whether those impacts are co-

extensive to other causes.” New Mexico Cattle Growers Assoc. v. United States Fish and

Wildlife Service, 248 F.3d 1277, 1285 (10th Cir. 2001).

The FWS’s present approach to impact analysis is not in accord with the plain language of
the ESA or the 10th Circuit’s ruling. First, the FWS only attempts to evaluate economic

impacts of CH designation. Second, the FWS’s first “baseline” only purportsto evaluate the
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impacts attributable co-extensively to listing. However, both the ESA and the 10th Circuit
require a full analysis of all impacts co-extensive to any other cause, not just those co-
extensive with listing.

The FWS’s duty under the ESA is simple. The FWS must conduct a complete and
meaningful analysis of all impacts which will flow from the designation of CH, regardless of
whether they are co-extensivewith any other cause, and must use this analysis to balance the
relative good versus the relative harm of CH designation. The FWS’s double “baseline”
approach fails this duty.

B. The FWS’s Impact Analysis Is Inadequate

The FWS also fails to complete a meaningful impact analysis which meets the standards
required by the ESA.

Other Relevant Impacts. As noted above, the FWS is required by the ESA to provide

analysis regarding both the economic and “any other relevant impact.” The FWS’s DA only
attempts to evaluate the economic impacts of CH designation. To meet the requirements of
the ESA, the FWS must evaluate all impacts of designation.

Consultation Costs. The FWS admits that 1) private parties will bear some of the direct

administrative costs of consultation; and 2) that private parties will bear costs related to
project delays due to consultation. DA at 3-2. However, the FWS fails to analyze and
guantify these costs, either directly to the applicant, indirectly to the economy, or
cumulatively.

Proiect Modificationand Mitigation Costs. The FWS has admitted that a host of important

federal, state, local and private actions may suffer costs from design operationmodification
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and mitigation measures required by ESA section 7 consultation. With respect to project
designandmaodification, the FWS repeatedly notes that “serious” impacts may accrueto vital
Nebraska industries, such as agriculture and power generation. However, the FWS makes
absolutely no attempt to explain or quantify with any level of precision what those impacts
will be. This failure violates he law.

For example, the FWS claims that irrigation has resulted in areduction and modification of
water flows in the Platte River, which is in turn responsible for degradationof plover habitat.
The FWS then recognizesthat “[f]ederal farm paymentsto farmersmight constitutea nexus
and be restricted under plover critical habitat.” Addendum at 7. However, the FWS then
avoids its duty to conduct impact analysis by stating that only the USDA “would fully
understand whether there actions” would be subject to section 7 consultation, and that the
USDA “does not anticipate any such consultations.” Id.

The FWS cannotavoid its duty to conduct a full impact analysis by merely speculating that
an impact may not happen. The federal nexus between irrigation, farm subsidiesand section
7 analysis is not mere speculation but a proven reality. See Sierra Club v. Glickman, 156
F.3d 606 (5th Cir. 1998). Moreover, there is no rational basis for the FWS to avoid analysis
on the basis that the acting agency (USDA) would better understand section 7 consultation.
It is the FWS’s responsibility to evaluate federal action under section 7, not the acting
agency.

The FWS’s analysis is equally deficient with respect to potential mitigation measures. The
FWS does present a few examples of possible mitigation. DA at 3-28-32. However, these

cursory examples fall far short of a complete impact analysis. For example, the FWS notes
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that mitigation costs for water users for “minor” withdrawals (25 acre feet or less) from the
Platte River typically run from $500-$4000. DA at 3-29. However, the DA does not goon
to state what the economic impact of such mitigation is on small businesses, the associated
impact on local economies, or the cumulative impacts. Even more importantly, the DA is
completely silent regarding the potential mitigation required of water users who withdraw
more than 25 acre feet per year. Thus, while the FWS acknowledgesthat water users will
suffer mitigation costs, it completely fails to analyze the extent and economic impact of such
mitigation.

Even more egregiousis the FWS failureto analyze and includethe indirect costs of section 7
consultationwhich comes in the form of project modification, elimination or implementation
of mitigation measures. These impacts must be analyzed under the ESA.

Cumulative Costs. Cumulative effects are those effects on future state or private activities

that are “reasonably certain to occur” within the area of the federal action subject to
consultation. 50 C.F.R.§402.02. Inthis case, the FWS has failed to even acknowledge, let
alone evaluate the cumulative impacts of CH designation.

For instance,the FWS predicts that small water users will suffera $500to $4,000 mitigation
cost. However to fully evaluate both the direct and cumulative impacts of this result, the
FWS must 1) identify the number and type of entities which will suffer this impact; 2)
evaluate the direct economic impact to those entities; 3) evaluate the subsequent impact on

local economies; and 4) evaluate the cumulative impact on the regional, state and national

economy.
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Economic modeling illustratesthis point. For instance, in Merrick County, Nebraska, every
dollar reduction in agricultural output would reduce total county output by over a dollar fifty,
not including a proportionate reduction in jobs, property values, and taxes. Similarly, for
Dawson County, Nebraska, every dollar reduction in the food processing industry would
reduce total county output by over a dollar seventy.

In sum, impacts which appear to be relatively minor individually can become significant
once multiplied out and added together. Absent cumulative impact analysis, the FWS cannot

fully and fairly evaluate the economic and other impacts of CH designation.

Perceived Costs. The FWS states that “\We recognize a perception may exist within some

segments of the public that . . . [designating CH] will severely limit property rights” and
“There may be a perceived loss of income by local businesses due to decreased visitation
from perceived restrictions.” EA at 25-26. In so stating, the FWS recognizes the fact that
people’s perceptions impact their economic choices.

Moreover, the public’s fears may be grounded in truth. For example, the use of private
property (with a federal nexus) can in fact be hindered once CH is designated,
proportionately diminishing the value of such property.

Regardless of whether diminished property values are a real or merely a perceived risk, the
economic impact remains. The FWS must evaluate these impacts in order to fully and fairly
evaluate the total impact of CH designation in a given area. The FWS has failed to do so.
Underestimated Number of New Consultations. The FWS predicts that very few new section
7 consultations will result from the designation of CH for the plover. The FWS’s analysis is

flawed due to its failure to correctly interpret its own regulations.
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The FWS’s regulationsdefine “jeopardy”as an action which would “reduce appreciablythe
likelihood of both the survival and recovery of the species,” while “adverse modification”
means “adirect or indirect alteration that appreciably diminishesthe value of critical habitat
for both survival and recovery of the species.” 50 C.F.R. § 402.02.

According to the plain language of the regulation, “adverse modification” occurs whenever
an action appreciably diminishes the value of habitat, principally the relevant physical or
biological features which comprise such habitat, to contribute toward the survival and
recovery of a species. In contrast, “jeopardy” occurs whenever an action appreciably
diminishesthe likelihood of survival and recovery of the speciesas awhole. See SierraClub
v U.S. Fish and Wildlife Service, 245 F.3d 434,441 (5th Cir. 2001)

According to these regulations, the impact of CH is broader than for listing alone. For
example, asmall, isolated sandbar in the Platte River may infrequently be used for nesting by
plovers. Certainly, an action which destroys this sandbar cannot be said to appreciably
diminish the likelihood of survival and recovery of the entire species because if used the sand
bar makes, at best, a small contribution to the plover population as a whole. In contrast, if
said sandbar is designated as CH, then its destruction may very well be deemed to
appreciably diminish (destroy, in fact) the value of the sand bar in contributing to the
recovery of the species. Again, the former focuses on the impact to the species, while the
latter focuses on the impact to the habitat.

The FWS claimsthat CH designation has little or no impact beyond that for listingand, thus,

predictsthat CH designationwill result in roughly the same number of consultationswith the
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same impacts. This assumption, however, runs afoul of the FWS’s own regulations.

Accordingly, FWS has underestimated the impact of CH designation.

Flood Control. The FWS does not acknowledgeor considerthe impacts whichmodification

of dam operation may have on flood control. While infrequent, severe floods can have a
devastating impact on landownersand communitieswithin the flood plain. The FWS should
evaluate such impacts.

Other Impact Analysis. The FWS has completed other CH impact analyses which are far
more complete and consistent with applicable law. For instance, the FWS evaluated the
impact of CH designation for wintering habitat for the plover. See Economic Analysis of
Critical Habitat Designation for the Piping Plover: Wintering Habitat, April 2000. In that
analysis, the FWS identified and evaluated the socioeconomic profile of the affected
counties, the cost scenariosassociated with housing developments, the county minority and
poverty levels, etc. It is arbitrary and capricious for the FWS to designate CH for nesting
plovers on the basis of an impact analysis which is grossly inadequate compared to that
completed for wintering plovers.

Population Trends. The FWS bases much of its analysis on the assumption that the
population growth and economy of the impact area is similarly stagnant. DA at ES-4. Before
presenting this information, the FWS should 1)report the database for making this claim; 2)
evaluate population and economic growth on a regional, state, and county basis; and 3)
evaluate the degree to which the listing of the plover 16 years prior may have contributed to

any population and economic decline.
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Elements of an Adequate Impact Analysis. In addition to the above, an adequate impact
analysis should include the following elements: 1) direct, indirect, and induced economic
activities (output, employment and employee compensation; 2) changes in property values
(state, federal and private); 3) property takings; ) water rights impacts; 5) business activity
and potential economic growth; 6) commercial values; 7) county and state tax bases, 8)
public works project impacts; 9) disproportionate economic burdens on society sections; 10)
impacts to custom and culture; 11) impacts to other endangered species; 12) environmental
impacts to other types of wildlife; and 13)any other relevant impact.

C. The Impacts Of CH Designation In Nebraska Outweigh The Benefits

The FWS must evaluate all economic and other impacts of proposed CH designation, and
must weigh those impacts againstthe benefits of CH designation. 16 U.S.C. § 1533(b)(2);
New Mexico Cattle Growers Assoc. v. United States Fish and Wildlife Service, 248 F.3d
1277 (10th Cir. 2001). Upon said evaluation, the FWS must consider reducing or
eliminating CH on the basis that the benefits of CH designation are outweighed by the
impacts caused thereby. Id. The FWS has failed to evaluatethe economicand other impacts
of CH designation sufficientto preform its required balancing test.

The benefit of designating CH for the plover on Nebraskarivers is far less than the detriment.
The FWS has grossly underestimated the impact of designating CH. However, even if the
FWS’s estimateis accurate, the benefit is still substantially less than the impacts. The FWS
admits that the only benefit of CH designation is education, which is dubious at best
considering the “wide awareness within the plover habitat of the species, and of concerns

related to its habitat.” 67 FR 57654,57665; Addendum at 6. In contrast, the FWS estimates
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the economic impact of CH designation may reach nearly 6 million dollars over the next ten
years. Addendum at22. The FWS has failed to explain why it did not exclude CH on this
basis.

Based onthe evidence currently before the FWS, the benefit of CH designation to the plover
is significantly outweighed by the detriment to Nebraska’s economy. Designating CH in this
circumstance would be imprudent, arbitrary and capricious, in violation of the ESA and
APA.

D. Critical Habitat Cannot Be Designated Without Sufficient Impact Analysis
The FWS’s regulations expressly state that CH is “not determinable” and, thus, may not be
designated when “[ilnformation sufficient to perform required analysis of the impacts of the
designation is lacking ....” 50 C.F.R. § 424.12(a)(2).

Throughout its economic impact analysis, the FWS continually attempts to justify its failures
by stating that the appropriate level of analysis is not possible due to a lack of data.
However, the FWS’s regulations are clear that a lack of such data precludes, CH designation.
If the FWS cannot adequately perform its statutory duty to fully and fairly evaluate economic
and other impacts and weigh those against benefits to the species, then it cannot designate
CH.

THE FWS FAILED TO COMPLY WITH THE NATIONAL ENVIRONMENTAL
POLICY ACT

The NHCC hereby re-alleges and incorporates paragraphs160 as if fully stated herein

The FWS elected not to prepare an Environmental Impact Statement for the designation of
CH. The FWS made this decision based on the assumption that the designation of CH would
have no impact. EA at 29.
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The courts have rejected the idea that jeopardy and adverse modification are identical. See
Sierra Club v. United States Fish and Wildlife Service, 245 F.3d 434 (5th Cir. 2001); New
Mexico Cattle Growers Assoc. v United States Fish and Wildlife Service, 248 F.3d 1277

(10th Cir. 2001); Catron Countv Board of Comm., New Mexico v. United States Fish and

Wildlife Service, 75 F.3d 1429(10th Cir. 1996). The FWS’s position in this case is in direct

conflict with these court decisionsand is in violation of the NEPA.

The FWS also failed to consider an adequate range of alternatives. For instance, the record
indicatesthat most ofthe CH designated in Nebraska is either unsuitable or potential habitat
forthe plover, and is not essential for conservation of the species. The FWS should consider
as an alternative excluding areas of unsuitable and potential habitat and, thus, designateonly
habitat which is currently known to benefit the species.

The designation of CH can and will have significant impacts. The FWS’s position to the
contrary is arbitrary and capricious. The FWS failed to adequately evaluate the
environmentaland human impacts of CH designation,and a full range of alternativesthereto.
The FWS’s failure to prepare an Environmental Impact Statementwith an adequaterange of
alternatives constitutes a violation of the NEPA and the APA.

PIPING PLOVER CH IS NOT ESSENTIAL FOR CONSERVATION OF THE
SPECIES

The NHCC hereby re-alleges and incorporates paragraphs 165 as if fully stated herein.
Critical habitat must be “essential for conservation of the species.” 16 U.S.C. §
1532(5)(AX(D).

The FWS has failed to explain why over 500 miles of Nebraska’s rivers are “essential for
conservation of the species.”
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First, as noted above, the FWS has provided no evidence that any given area of potential
habitat will ever become suitable. If potential habitat will not become suitable habitat in the
foreseeablefuture, then it certainly cannot be deemed to be “essential.” Likewise, unsuitable
habitat which will never become suitable cannot be “essential.”

Second, as noted above, the piping plover and its habitat are currently the subject of a host of
management efforts. The FWS has failed to explain why these management efforts are
insufficient. If other management efforts are sufficientfor a given portion of habitat to aid
recovery of the species, then proposed CH cannot be considered “essential.”

Third, applicable data suggeststhat plovers utilize very little of the habitat in question. For
example, plover census data from 1982to 1999 documents plover use within an 80 mile
portion of the Platte River, from Lexingtonto Chapman, Nebraska. &Nebraska Gameand
Parks Comm. Census Data, 1982-1999(unpublished). This datashowsthat lessthan 25% of
designated river reaches are used by plovers in a given year, that in some years no plovers
used any river reach inthe entire 80 mile segment, and that many reaches were never used in
the entire 16 year period.

Use and nesting data for the remainder of the Platte River paints a similar picture. See
Nebraska Game and Parks Comm. Census Data, 1986-1994 (unpublished). The average
annual number of plovers observed in a given ten mile reach varied from 0to only 15birds
per year. For most reaches, no plovers were observed in a givenyear. In factabsolutely no
plovers were documented in 70 of the 270 miles of the Platte for the entire eight year census

period.
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Census data also demonstrates that the majority of use by plovers is on the lower Platte
River. Nearly 49% of all plovers observed in the eight year period were observed in the last
40 river miles, while over 82% were observed in the last 110 miles. This means that the
upper 60% of the Platte River received less than 18% of plover use. Nesting data for the
Platte is consistent with this trend. For example, in the year 2000, only nine plover nests
were initiated on the entire Platte River, seven ofwhichwere within ten miles of the Platte’s
confluence with the Missouri River.

This data does not supportthe FWS’s contentionthat the entire Platte River below Lexington
Is “essential” for conservation of the species. Indeed, based on historic use patterns, it does
not appear that the Platte is even particularly important to the species. If actual habitat is
only infrequentlyused by plovers, then it is arbitrary and capricious for FWS to suggestthat
potential habitat is “essential.”

Worst of all, nesting data for the other rivers and reaches in Nebraska is largely incomplete or
non-existent. EA at 3. It is impossible for the FWS to determine that an area is “essential”
for nesting when it has little to no data as to whether nesting even occurs.

The FWS has already recognized this principal when it elected to exclude the Elkhorn River
from proposed CH because of “limited documented nesting.” 66 FR at 31767. It isarbitrary
and capricious for the FWS to exclude the Elkhorn River because of “limited documented
nesting,” and simultaneously include the central Platte River and other rivers, portions of
which have received little and often no historic nesting use.

Likewise, the FWS elected to exclude the Missouri River from Fort Peck Dam to the Milk

River because it is “highly degraded and contains few sandbars” and “does not contain, and
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is not likely to develop, the primary constituent elements.” 66 FR at 31766. However the
Platte River from Lexington, Nebraska to Columbus, Nebraska does not contain any more
primary constituent elements than the aforementioned reach of the Missouri River. It is
arbitrary and capricious for the FWS to exclude the Missouri River reach but not the similar
Platte River reach.

For these reasons, the FWS’s designation of CH on Nebraska rivers violates the ESA and

APA.

THE FWS’S CH DESIGNATION ISNOT JUSTIFIED BY THEBEST AVAILABLE
SCIENCE AND DATA

The NHCC hereby re-alleges and incorporates paragraphs 178 as if fully stated herein.
Criticalhabitat can only be designated “on the basis of the best scientificdataavailable. ...”
16 U.S.C. § 1533(b)2). Critical habitat may not be designated when “[i]nformation
sufficientto perform required analysis ofthe impacts of the designationis lacking,” or when
the “biological needs of the species is not sufficiently well known.” 50 C.F.R. §
424.12(a)(2). In addition, the APA requires the FWS to provide a rational basis for its
decision. 5U.S.C.§ 706; Olenhouse v. Commodity Credit Corporation,42 F.3d 1560(10th
Cir. 1994). The FWS has failed to meet these requirements.
The FWS made a number of assumptions which are not supported by the best available
science. These assumptions include:

Historic Distribution. The FWS has limited information about the historic abundance and

distribution of the plover. “Historic dataon the distribution of northern Great Plains piping

plovers are somewhat scarce, With regular surveying effortsbeginningafter 1980.” 66 FR at
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31760. “Historical piping plover population trend data are generally nonexistent.” Id. at
31761.

Absent historic use patterns, it is difficult if not impossible for the FWS to determine what, if
any, habitat meets the definition of CH.

Moreover, the FWS fails include a summary of what distribution and abundance data it did
consider. For example, based on the above summarized data for the Platte River, it appears
that the FWS either ignored the data or did not consider it.

Habitat Not a Limiting Factor, The FWS has provided no evidence that habitat quality or

quantity in Nebraska rivers is currently a limiting factor in plover abundance. As the FWS
has pointed out, plover nesting and other associated habitat is quite variable. For example,
the above referenced Platte River census data suggests that plovers only infrequently use
habitat in the Platte River above Columbus. If Platte River habitat were a limiting factorin
plover abundance, then plovers would utilize all availablehabitat. The fact that plovers only
infrequently use these habitats runs counter to this assumption.

Assumption Regarding Flows and VVegetation. The FWS claims that suitable habitat in the

Platte River has been reduced from dam construction and operation and associated irrigation
withdraws. “After upstream dams were built, reduced flows allowed the establishment of
woody vegetation on most islands, due to a lack of scouring, high spring flows.” (Ziewitz et.
al. 1992).” 66 FR at 31761. However, the citation which the FWS gives does not support
this assertion.

The FWS assumes that 1) dams cause vegetation encroachment on suitable plover nesting

habitat; and 2) that plover numbers are reduced by such vegetation. However, neither the
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Ziewitz study nor any study cited by Ziewitz prove either of these assumptions. To date,
these assumptions remain speculative.

Moreover, the FWS fails to acknowledge or analyze other possible effects of modified flows.
For example, lower flows in the summer may result in the loss of seedling vegetation on
sandbars and islands due to heat and desiccation. Likewise, higher flows in May through
July may inundate nesting bars or destroy nests and eggs. Thus, flow modification by darns
may, at times, benefit the species.

The FWS isrequired by the ESA to examine all economic and other relevant impacts, and to
balance those impacts with proposed CH designation. 16 U.S.C. § [533(b)(2); New Mexico
Cattle Growers Assoc. v. United States Fish and Wildlife Service, 248 F.3d 1277 (10th Cir.
2001). The above assumptions make a vital difference in this analysis. If “[i]nformation
sufficient to perform required analysis ofthe impacts of the designation s lacking,” then the
FWS cannot designate CH. 50 C.F.R. § 424.12(a)(2).

Since data regarding the impact of flows on vegetation, and in turn the impact of vegetation
on plovers, is speculative and incomplete, the FWS cannot fully evaluate the economic and
other impacts of CH designation on these rivers. Until the FWS can gather sufficient data
regarding these assumptions, it is arbitrary, capricious and in violation of the ESA to
designate CH on the Platte River and other applicable Nebraska rivers.

Description of Habitat Components. The FWS defines primary constituent elements for

rivers in Nebraska as “sparsely vegetated channel sandbars, sand and gravel beaches or
islands, temporary pools on sandbars and islands, and the interface with the river.” 66 FR at

31765. This description is inadequate. To adequately evaluate the impact of CH designation

41




192.

193.

194.

195.

on both plovers and people, the FWS should define with precision 1)the size, composition,
and other relevant characteristicsof a sandbar, beach and island suitable for plovers; 2) the
definitionof “sparsely vegetated”; 3) the definitionof “temporary pool”; and 4) the definition
of “interfacewith the river.”

In addition,the FWS should provide relevant data regarding the magnitude and frequency of
flow necessary to create and destroy any such habitat, and regarding any other factor which
can influence primary constituent elements.

Consistent Nesting. The FWS claims that it proposes to designate the Platte, Loup, and

Niobrara Rivers because plover nesting “has been consistently documented since listing.” 66
FR at 31767. This statement is not in accord with applicable data. Rather the applicable data
clearly indicates that plover nesting and use of many of these areas is infrequent or
nonexistent.

Moreover, breeding records do not even exist for many “counties along the Missouri, Loup,
Niobrara, Elkhorn, and Platte Rivers in Nebraska.” EA at 3. It is quite impossible for the
FWS to designate CH on the basis that nesting is “consistently” occurring when the FWS
does not even have nesting data.

Nesting on these rivers is not “consistent,” but is largely inconsistent, infrequent,
nonexistent, or unknown. Accordingly, the FWS should define “consistent nesting’> and
should exclude River reaches which do not meet this criteriaor which have insufficientdata
for analysis. As it now stands, the FWS includes as “consistent” nesting areas hundreds on
miles of river which rarely, if ever, are used by plovers for nesting. This interpretation is

arbitrary, capricious, and not in accord with applicable law.
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Summary . Asthe above examples illustrate, the FWS made many assumptionswhich are not
supported by applicable data or science.

The FWS’s designation of CH on Nebraska rivers is not based on the best available science
and data and, therefore, the designation is in violation of the ESA and APA.

REQUESTSFOR RELIEF

The NHCC hereby requests the following declaratory and injunctive relief:

A declaration that the FWS’s designation of CH for the piping plover violates the ESA,
APA, and NEPA.

A declarationthat the FWS’s economicand other impact analysis, performed pursuant to 16
U.S.C. § 1533(b}(2), is invalid.

A declarationthat the FWS’s EA and NEPA analysisviolate the APA and NEPA.

A declarationthat the FWS’s finding of no significantimpact and failure to prepare and EIS
violates the APA and NEPA.

A declaration that the FWS’s “critical habitat boundaries” approach is illegal.

A declaration that the FWS’s delineation of CH with “processes” is illegal.

A declaration that the FWS’s designation of potential habitat is illegal.

A declarationthat the FWS’s designationof CHwhich does not benefit the speciesisillegal.
A declaration that the FWS’s failure to exclude critical habitat on the basis that present
management of Nebraska rivers is inadequateto protect the piping plover is illegal.

A declarationthat the FWS’s designationof CH which is not essential for conservationofthe

species is illegal.
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A declaration that the FWS’s designation of CHwhichis not supportedby the best available
science or data is illegal.

A preliminary and/or permanent injunction enjoining any action based upon CH designation
for the piping plover.

Anorder directingthe Defendantsto perform all obligationsassociated with CH designation,
including those required by the ESA, NEPA, and the APA.

An award of costs and attorneys fees.

Any other relief this Court deems just and reasonable.
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RESPECTFULLY SUBMITTED, this day of ,2003.

Dave Domina

Nora Kane

DOMINA LAW, P.C.

1065North 115™ Street, Suite 150
Omaha, NE 68154

Telephone: (402) 493-4100
Facsimile: (402) 493-9782
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e American  Drought spurs  likelythissummer
Wlest's C?m- new anxléties M in the Colorado
plex system e Legisiature, more than
for water allocation :s about West’s 30 water-related. bills
coming under growinhg arrangements have been introduced
strain The pressures, for allooating in an effort to sort
spurred by drought, precfoms water. throigh the competing
are being felt here in - water-use interests of
Nebraska, whichhas morefarmland thestate's fegions.

under irrigation than any state other
than California,

But the sense of anxiety is quite
tar-reaching, casting a .regional
shadow over burgeoning metro

areas such as Denver and Las Vegas -

as well ag over the vegetable farm
of California’s Imperial Valiey.

Consider some of the details:

M Water levrels “ate well below ca-
pacity in every major reservoirsys-
tem In the West, and many are at
record lows.” The ArizonaRepublic
recently reported. The Nebraska
Panhandleandthesouthwest corner

of the state are the driest they have ~

been in 108 years of record-keeping,
World-Herald staff writer Bill Hord
recently noted,

M The Colorado River, whose wa-
ters are diverted for intensive use in
six states, is currently flowing at
one-fourth its historic average, As
we notedhere recently, water tevels
are also low for the Missouri River
andits reservoirs.

M Soil moisture levels have fallen -

to vervy serious levels. Hord's article

quoted a merchant in Kimbeall as

saying the ground "is like powder
. .baby powder.”

H Drought last year pushed down
production of wheat, soybeans, corn
and cotton. Aboiit 90 percent of Ne-
braska farmers have suffered set-
backs due to drought, according to
the Republic article.

M Emotional-counseling hours
provided by the state gove
for Nebraska farm families rose by
athird in 2002 compared tothe same
periodin 2001.

M Outdbor water-use restrictions
have gorie into effect in parts of
Utdl; Montana and Colofade Tal-
though during last summer's -dry
conditions, some Denver subdivi-
sionsstill continuedto enforce cove-
nants requiring heavy watering of
lawns o keep them green) In Las
V!:gas UIIIL!H.IS w&.euuy Wdl‘ﬂeﬂ
that severe limits on water use are

| Meanwhile, the federal Depart-
-ment of the mtenur, citinig obliga-
tions under the multistate compact
for the Colorido River. has reduced
California‘sallotmentof waterby 13
percent — enougkt to supply about 1 -
million households with water for a-
year. New courtroom “water wars”

sua ke PR CYRP U Ry JAreS Ny o P |
&I UCing PIediCied as Soutnern Lan-

ifornid intérestd try-to fight the déci-
sion.

it's only realistic to acknowledge
the distinct pessibility thatthe situa-
tion could Become worse Still. not
allthenewsisbleak

One encouragirg sign has been
the way Nebraska recently resolved
its legal river-rights disputes with
twn of té tieighbors, Wyoming and
Kansas. Indeed, that course paints
toward one tool Ffor lessening the
current crisis: open communication
and constructive compromises be-
tween the many parties involved m
water policy.’

Some might bridle at the reduced
water allocations such :compro-
mises could entail for individual lo-
calitiés Or interests, but a potential
alternative seems worse. That
would be alégal and logistical earth-
quake that could threaten the very
vinb.htjf of the West's water alloca-
tion system

In 1948, the historian Bernard De
Votonoted how the West had accom-
plished wonders through reclama-
tion and irrigation. But he also
issued a warning. “We would be
wise.'" he wrote, “to remember ev-
ery-moment that Toses also blos-
somiéd-in Medopotamia and Syria
and Tunis dand Ur, ., . and they.are
desertwastes how':" : .

To avoid being defeatéd by Western
aridity, WEML@%QMLW&L
ka-and other statés ligs in cbmpro-

ise and adaprabiiry. T
imited resources and comnpeting in-

terests, such a course remains the
onlysensible one
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A Clear message

No neighborhood should be without a park, an hon-
est-to-goodness, bona fide park where kids can knock a
baseball around without fear of shattering a window or
denting a car. For too manv vears the city of Bellevue
approved new housing subdivisions that had no such
park attached. The result was the death ot pick-up balil-

games, and the advent of parents having to drive kids
many miles so they might hone their sports skills in or-
ganized sessions at central locations.

That’sall very well, but it is a poor substitute for the
pick-up game, where kids band together and on their
own Iinitiative play ball and learn from their mistakes.

The City Council’s recent reiection of a preliminary
plan for Twin Creek Estates, not because it didn’t have
a park — it did — but because that nark was too small,
was a milestone in the develonment of Bellevue.

A walking trail 1s not a park. You cannot play base-
ball on a walking trail. The developers’ argument that a
walking trail should be counted toward their park re-
quirement missed the point so badly that we almost de-
spair. This is not an exam where we try to patch togeth-
er a passing grade with chewing gum and chicken wire.
This is an obligation to give to kids not yet born a
chance to experience childhood — an American child-
hood — as fully as possible.

If that means that a few more lots must be sacrificed
in order to expand a park to a decent size then let them
be sacrificed. And if that means that homebuyers must
pay more for the _lots then letthem  more.
' Be_ev__is long past the point where it needs i
developers to build homes. We have a lot to offer any
‘builder who hopes to turn a profit There are probably
770,000 people 1n and around Bell andan v il 1
of kids who deserve better than an undersized park and
a walking trail that is of no use to them.

Give us a park like the gnes our fathers and grandfa-
thers knew,and require it of every developer without
fear or favor.

If we: hang tough on that principle. ' we will have dong
Bellevue an immeasurable favor.
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Fpur;]tainsddgius? Kiwanis Park thgl_lhargercitytrailc.:l ;
inthemiddleo lans e Kiwanis Clu
an algae-prone P an and its partners envi-
ond in summer. A engaging sion the park asa focal
Blackto trail, broken, Omaha point in Omaha’s
cracked and difficult entryway. “String of Pearls”
to negotiate, circles gateway.

the park, where ducks and geese, al-
though amusing in their antics, are
eyed with wary concern by airport
officials. This is the face Kiwanis
Park, near Locust Streetand Abbott
Drive, presentstoday.

Omaha’s downtown Kiwanis Club
has a new vision for the space:
bronze sculptures tempting the eye
along Abbott Drive, and a pavilion
and plaza at the lake’s north end
where visitors can gaze over the
pond and soak up the city’s skyline,

All this is happening as the citP/
works on its “Back to Nature” trail.
The trail will swingnorthward from
the planned Missouri River pedes-
trian bridge into Kiwanis Park,
which will serve as a trailhead for

Although the Omaha skyline, with
its new and soon-to-be additions,
beckons beautifully in the back-
ground, this stretch of Abbott Drive
Is a strip of Anywhere, USA, with
its parking lots, motelsand car rent-
al firms presenting common chain
names and facades. Plans for the
park will make it a distinctly Omaha
presence. (View the designs at
http://www.livelyomaha.org/
whatsnew/kiwanis.htm/.)

“If we’re successful in getting
anywhere near the design we have
in mind, it will be quite an attrac-
tio_ra,” Kiwanis President Jim Farrell
said.

Yes. And quite a welcome for
Omaha’svisitors.




More tests requested on MUD well field

& Officialswant to
be sure a former
munitions plant
didn‘t contaminate
groundwater.

.03
Z- 77 "BY Nancy GAARDER
WORLD-HERALDSTAFF WRITER

The long-awaited federal ap-

proval for Omaha to expand its ‘

drinking water systemwill have
towaitabitlonger

Federal officials have de-
cidedtheyneedmoredataonthe
extent of contammauonnearthe
area where the Metropolitan
Utilities District wants toinstall
wells

MUD is planning to build a
well field along the Platte River
in Saunders and Douglas Coun-
ties. The well field is about two
miles from a federal cleanup of
confamination in the Platte
Riveraquifer.

Now it looks like the approval

THE WORLD-HERALD

that MUD had hoped to receive
last fall may not come until this
spring.

Delays in the project have
worned utility officials. Metro
area residents have voluntarily
restricted water use the past
two summers because of dry
conditions. If dry summers and
delays continue, the five years
of design and construction that
lieahead couldspill irito another
summey watering season,

Board member John S.
McCollister said MUD remains
optimistic that approval Is at
hand. The utility, he said, will
lookat whatever it can datoac-
celerateconstruction.

The tests are needed to de-
termine that contamination has
not migrated toward MUDS
proposed well field, said Rodney
Schwartz, the Corps of Engi:
neers project manager who is
reviewing MUD’s application.
The aquifer is contaminated
from work at a former mum-
tions plant and abandoned mis-
sile silos.

”It's just prudent on every-
one’s part to get a littlemore in-
formation before we go for-
ward, Scliwartz said: The Army
Corps of Engineers also is han-
dling the cleanup.

Tests done in January bode
well for MUD. Two wells that
hadn’t heen sampled since 1995
were checked and turned up
riegative for contamination, said
Ed Louis, project manager for
the Corps’ cleanup.

“That’s good for everyone,”
he said, “There’s been no fur-

Legarn more

The Army Corps of Engineers wil
host a meeting aboutiits -
environmental cleanup of
groundwater at 6 pm. Feb. 201
the Mead (Neb.) Cornmunlty !
Center. _
W

ther eastward migration at this
pointthat we know of .y’

The fact that the two wells
hadn‘t been tested since 1995
had raised concerns among
some Saunders County officials.
They worried that MUIYs pro-
posal was moving forward with
outdated information.

Now the Corps is waiting for
the results of another batch of
tests that are being done this
month. Work on those tests has
been expedited, Louis said, and
results should be available in
late March.

Schwartzdoesnotsee the con-
tamination as a threat toMUD's
water supplyor plans.

“Everybody is m agreement
that basically whatever isonthe
sitecanbe contained,” hesaid.




New lake for Dakota Coun

Recreation area, economic
development, jail and
transportation discussed.

By Gary Dickson
Star Editor

Dakota County economic develop-
ment. transportation, a scaled-down
jail and a new recreational area and
lake near Hubbard were some of the

topics at the 26%3 annual city/coun-
ty/school joint meeting Monday
night.

The oldest meetmg of its kind in
the United States, the joint meeting
featured updates and reports from

O

RD Speci roiec Coarin Dick Sklenar, pictured right, to Joe Baxter (L) and Chad Kehrt

the South Sioux and Dakota City City
Councils. Dakota County Board of
Commissioners, South Sioux City
community School Board and a host
of projects from various entities.

Jim  Hurm, director of the
Siouxland Interstate Metropolitan
planning council (SIMPCO), suggest-
ed it might be time tc hire an eco-
nomic development person for
Dakota County.

STMPCC  held a priority-setting
meeting in Homer Nov. G, 2002 at
which 15 county residents and com-
munity leaders attended. Three main
categories of priorities were identi-
fied: transportation, economic devel-

ppment and housing.

Hurm suggested that a committee
of representatives fromeachjurisdic-
tion conduct a transit feasibility
study.

"This would be the first step in
making decisions on providing tran-
sit assistance,"” Hurm said. “SIMPCO,
which has managed the Siouxland
Regional Transit System for many
years, could undertake such a study."

He added that funding is available
from a number of sources for such a
study and that SIMPCO has already
begur: work on grant applications.

from the City about a possible recreational area and lake near Hubbard. (Photo by Gary Dickson)

County economic development

Regarding economic development,
,Hurm said, "Economic development
plans are necessary if communities
ar counties want to succeed and are
not completed overnight."

He suggested that it was important
for the county to undertake a tech.
nology assessment and create a plan
for technology development. While
Community Development Block
Grant funds might be available for
such an undertaking, local matching
funds were necessary.

South Sioux City Administrator
Lance Hedquist said that, to his
knowledge, N0 one was working on
economic development and business
recruitment leads other than the city
of South Sioux. He also cited the area
between Homer and Dakota City as
prime territory for attracting indus-
try - especially those that have more
extensive space needs.

County Commissioner Pam Miller
said she thought a cooperative effort
would help the smaller towns in the
county that can't afford their own
economic development staff.

A smallerjail?

County Commission Chairman Lyle
Todd said the commissioners are
leaning towards recommending a
county jail without moving court-
rooms and remodeling the old jail.

He said cutting back to just the jail
attached to the courthouse would
cost about $9 million. Dakota County
voters turned down an $11.3 million
jail during an election last November.

See Joint meeting
page A2
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Joint meeting

continued from Al

Todd said that he and other com-
missioners toured other jails in
Columbus and the Omaha area. He
said some of the facilities' cost
$100,000 a bed. He projected that
Dakota County's plan would cost
$48,000a bed.

"Believe me, the jail we have
planned here is a bargain,” Todd
said. .. .

He added that the commissioners
have not picked an exaet date for

another bond election.

Recreation area

One of the more intriguing presen-
tations during the meeting came
from Dick Sklenar. Special Projects
Coordinator for the Papio-Missouri
River Natural Resources District.

"We see tbe potential for a recre-
ation area with a 100-120 acre lake
near Hubbard," Sklenar said. "We've
been tossing around the idea for a
couple of years and there appears to
be a good deal of interest for it in the
county."

The proposed recreation area
would be located about three-guar-
ters of a mile southeast of Hubbard
along Jones Creek. Sklenar said that
it would be for passive recreation
such as no-wake boating, camping,
hiking and picnicking.

He stated the NRD would like to
kick the project off with a feasibility
study conducted by an engineer later: :
this year. He said the study could
take five or six months to complete.

"The whole project could take five
to 10 years to complete and cost
from §¢-12 million dollars,” he said.
“The funds would be a combination
of state, federal and local dollars."

Ancther major issue, Sklenar said,
was what government entity would
operate the area.

Sklenar emphasized that the proj-
ectwas not adone deal. After the fea-
sibility study lands would need to be
appraised and offers to landowners
made.

"It's still in the idea stage," he said.
"A lot more needs to be done before
We can start on it."




The fundswillgoto 16
projects that help conserv
at-risk wildlife species.

10 02 BY JOE DUGBAN.

. kincoln Journatl Star

: Creatures with fur, feathers and fins a]l got_ - =
some cash from the federal govemment Fn- ';' .

The Nebraska Game and Parks Comrms o

. sion awarded nearly $565,000 to 16 projects . ]
for declining or at-risk species in the state:: -

- The funds came from the Wildlife Conserva~ ..
* tion and Restoration Program whlch is fund— '

ed by Congress.
The . grants will help conserve dozens of

species, including river otters, grasshopper

sparrows and pallid sturgeon. Bach grant re-

:pearh
" glou
" University. received $39,000 for st

p vel'tEbrates mwetlands inr the Neb k
: qurres the recrplent to cantribute 25. percentf -

celved the most grants four,. worth $137 500
* The-grants will be used for nd conser

afﬂrepm] ct’stotal cc
Thcammrss voted-.unammouslyo

. of Conservatiofi Reserve Pro lands:and

-~ nership. -
..; o Comnnsswn staff helped evaluate the ap
* -plicants and select 16 winners. Representa:

’I'wo other out—of—s ter apphcénts_won' N
grants Southern Ilinois. University: received: -
~'$33,000  to- evaluste Plitte. River: -’
lwetlandrestoratmns‘ DklahomaState s
ing'in-.

Ne: feel retty co

. 7 make everyone: happy when youve-
'Ihe Garne and Parks Comrrus“ n re—“ _ ‘makﬁjudgrnents”

gt

" vation, to study the-effectiveness of river otter:
- reintroductions, evaluate the improvement

= = develop & statew:de bu-d conservatlon part :

: 8YS
fair and unbiased;” hesa.\d "Butthereh only -
<80 much to go aroundandyourenot g0ing 1o -

_}l‘mce Shay, director of the Nature Conser- '
vancy in Omaha, said he was involved with.

“the selection process. Though the Nature
- Conservancy’s.. two Ephcahons failed: to’
“make the-cut, he cre

with devising a fait system.

ited the cormmssron.

‘- “Thestate is not obligated to drstnbute the
morey, 501 think Game and Parks deserves

‘ _-prarsefordomgso, ‘he said,
- - tives fromi the Nature Conservancy and: the.._ i By
. NebraskaWﬂdhfeFederahonassiste i L

r1nternail3{ Ng- - BB 3
@h agtg caton .
erspipswath privatg. -

. 301, ham]s appomtedGaryParkerofCqumbusto

- ‘the: comnission: Commission Director Rex
Amack'sard Parker, 4 former execuuve ‘with.

law the commission. mﬁst develo_' 3

ia reiated matter Fnday, Gov Mrke Io-

Reacit Joa nuggan' at 4737239 or:
i jﬂuggan@lnumalsmr.mm B




Low flows
ex i
on Missour1
this year

)
2 By DAV ICHENDEE
WORLD-HERALDSTAFF WRITER

Disappointingmountain snow-
pack and continuing drought in
the Great Plains are indications
of lower Missouri River reser-
voirsandflowsagainthisyear.

The forecast by the Army
Corps of Engineers in Omaha
meansthat:

8l Boaters could again have
problems getting in and nut of
river and reservoir marinas this
surnmer as water levels remain
low.

B Barges will carry lighter
loadsbecauseriver levelswill be
lower.

Ml Hydropower plants on the
Missouri dams will produce 25
percent less electricity com-
pared withanormalyear.

B Nebraska's nuclear power
plant operators will anxiously
watch the temperature of the
river water they use to cool the
reactors. The plants must shut
down when the river tempera:
ture hits 90 degrees. Last year, it"
reached 88 near the Cooper nu-
clear plantatBrownville.

The mountain snowpack as of
Feb. 1 was 73 percent of normal
above FortPeck Lake in Montana
and 80 percent of normal in the
stretch from Fort Peck to Garri-
sori Dam, which creates Lake Sa-
kakawea in North Dakota, the
cofps said Monday.

Normally, 60 percent of the
peak snowin the mountainsisac-
cumulated hy early February,
said Larry Cieslik, chief of the
Missouri River Basin Water
ManagementDivisionin Omaha.

With below-normal mountain
snow and normal precipitation
the rest of the year, the corpsis
forecasting annual runoff in the
gpper Missouri to be 76 percent

normal, or 19.2 million acre-
feet instead of 252 million
acre-feet.

Water stored behind the corps
dams at theend of January is 73.8
percent of average.

Releases from Gavins Point
Dam near Yankton, S.D., the
lowermost dam on 'the river,
continueto be Setas low as possi-
ble to meet downstreammunici-
pal drinking water and power
plant needswhile congerving wa-
terinthe reservoirs, Ciesliksaid.

The corps expects the 2003
navi_?ation season to begin
April 1at s¢. Louis with minimal
flowsandto be shortenedby five
daysinNovermber.




By Davir HeNDRE
WORLD-HERALD BUREAU -

LINCOLN — Two bleak.sce-
aaries could be in the future of
drought-shrunken Lake McCo-
naughy

W Farmers might. have to be

pald not to-irrigate in order to-

save the big reservoir oear

Ogallala;, Neb., aad its prized

'waﬂey'e fishery.
- Il An algae bloom. conld de-

stmy the fishery regardless of

how much water is kept in the
lake.
And then, there is the dooms-
day scenario:
. . ICrop 1mgatlon and other
downstream . demands next
year could(:ompletely drainthe
state’s largest reservoir — an
eventonce considered impossi-
ble by many who for decades
used the lake as a fishing, boat-

Reservoir :
Needs of fish

draimn the reservoir if drought

and farmer 5 continues to_sap the North
. Platte.

to be dlSCUSSBd “At what level do we start

seeing damage to the walleye

Continued from Page 1 fishery?” Anderson asked.

areabiglegalissue.

7-12-a3

- and (hydro)pow.er Situation:.

.congern.” . .

ing and campmg playgmund m, ;
western Nebraska., -
Lake McCouaughy s. blg‘ .
stakeholders meef today inLin-
colin to talk about the future of
the . reserveir.. The meeting |
comes as.the Great Plains arid, .|
?m Mﬂﬂﬂtfalﬂ.s slip - into & EENERCRTHETS
e‘;tpect ey &;ﬂ‘ﬁi‘iﬁa&i water in irrigation
summer toits lowest levelsince - SEARZRLTERH
itwagcreatedin1941. - .
“It’s: @ very. serious situa-
tion,” said- Kirk Nelson assist-
ant director of: the Nebraska
Game.and Parks Commission.
“It’s not just an easy irrigation

Why angters

There's. also the: magur flshery

Tim- Anderso
for the irrigation: distrlct that
owns the lake, said the water
rights held by’ various groups.

Seée Reservoir: Page2 THE WORLD-HERALD

Andergon said the districl

is looking ahead to the 2004 ir-
rigation season, which coul

“Hopefully, they've got some

"There'sa lot of balls in the
air,and we'vegot to figureout
away tobalance themall;' he
said.

Reduced by drought, the
22-mile-long lake is now 12
miles long. Itis now nearly 10
feet higher than it was at its
low point in Septemberbut is
still 20 feet below its peak last
April. The lake is fed by the
North Platte River, which is
forecasttoreceive 31 percent
of its average snowpack run-
offthisyear.

Today's meeting brings to-
gether officials from the
Game and Parks Commission,
the Central Public Power and
Irrigation District and the Ne-
braska Public Power District,
which operates a coal-fired
power plant cooled by water
from the reservoir. A delega-
tion from Keith County,

where the lake is located, is

expected to attend the meet-
ing.

research and information that
will give usthose numbers.”

Nelson said the answer is
complicated by the low river
flows coming into the reser-
voir. The water is laden with
nitrates and organic matter
that threaten to create algae
blooms, he said. Excessive
growth of algae can eventu-
aily lower oxygen levels and
reduce lake vegetation, mak-
ing it difficult for fish to sur-
vive,

Don Gabelhouse, the com-
mission’s fisheries chief, said
University of Nebraska-Lin-
caln biologists are finding in-
creased growth of blue -green
algae.

“We're fearful that an algae
bloom could kill off the whole
thing regardless of whether
every last drop is drained out
of McConaughy,” he said,
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Park Service bid goes to Kiewit, Daly

—

BY RiICK RUGGLES
WORLD-HERALD STAFFWRITER

Kiewit Construction Co. and
the Leo A. Daly Co. will erect a
new National Park Service re-
gional headquarters along
Omaha’sriverfront.

The Park Service building
will go up northeast of the con-
vention center and just north of
Rick’sCafe Boatyard.

The headquarters will serve
asonemoreelementinthecity’s
effort to turn its riverfront into

anareathat attracts visitors for
recreationand leisure.

Kiewit, Daly, Pacific Realty
Development Services and Nod-
dle Development Co. of Omaha
combined to make up ateamthat
competed with numerous other
development groups for the
righttobuild theheadquarters.

“My understanding is we’re
goingto be working with Noddle
on that,” Chris Stolzer, a Kiewit
Construction Co. vice president,
said Tuesday afternoon. “lgota
phone cl internally saying,

‘Hey, it looks like we're going to
be working on the Park Service
building.””

Mayor Mike Fahey and the
federal General Services Ad-
ministration will hold a press
conference about the project
thismorning.

The Park Service headquar-
tersin Omaha, currently at 1709
Jackson St., administers the
Park Service’s Midwest region.

The region includes 13 statss,
Tanging 110M MICIEan 10 Ar-
Kansas.

Kiewit isthe general-contrac-
tor on the $291 million conven-
tion center and arena. Daly isan
architectural firm. Noddle De-
velopment Co. is the owner and
Pacific Realty Development
Servicesisthedeveloper.

Among other elements on the
rejuvenated riverfront are a
$22.6 million pedestrian bridge,
which is expected to he built
over the next two years, and the
Gallup Organization campus,
which is being builtnow.




Park Serviceto get showplace; county wads old building

2-43-C3

BY Rick RuGGLES
WORLD-HERALD STAFF WRITER

The mission of the brown
brick building at 1709 Jackson
St. appears likely to change
from parks to prison-related
business.

The longtime National Park
Service regional headquarters
will move next year from the
Jackson Street building to a
gleaming new facility on the
riverfront.

Federal and county repre-
sentatives hope to convert the
old Park Servicebuilding intoa
headquarters for Douglas
County correctional programs.
The Douglas County Correc-
tions Center stands ahout 25
feet south of the Park Service

building.

“I’d say it’s a probability,”
Jim Ogden of the federal Gen-
eral Services Administration in
Kansas City, Mo., said Wednes-
day.

Ogden said if the plan comes
to fruition, the building will go
to the county as a “publicberne-
fitdonation.”

He said the federal govern-
ment first must consider uses
by other federal agencies and
entities serving the homeless.
After that, state and local gov-
ernments and nonprofit agen-
ciesmay he considered.

County Board Chairwoman
Carole Woods Harris said use
of the building, built in 1928 to

house the Omaha Bee newspa-
See Riverfront: Page?l

Riverfront: New building to be a ShOWPiece

ContinuedfromPage 1

per, could save the county more
than $300,000 that it currently
spendsonrent.

County Commissioner Carol
McBride Pirsch said such serv-
ices as community corrections,
the victim-witness program,
work release. drue court and
others could ’he placed in the
building.

Mayor Mike Fahey and fed-
eral administrators on Wednes-
day disclosed the design of the

$12 million headquarters on the
riverfront. The glass building
framedbyprecast concrete pan-
els Will go on five acres that the
city donated forthe project.

Construction isto start within
a month and is scheduled to he
completed by spring 2004. The
three-level building will stand
just north of Rick‘s Cafe Boat-
yard and south of the planned
$23.6 million pedestrian bridge
acrossthe Missouri River.,

The Midwest headquarters
serves 54 Park Service areasin

13 states,

Much of the first floor will he
open to the public. Park Service
representatives envision
plaques containing information
on park areas, a bookstore and
an outdoor plaza connected to a
riverwalk.

Noddle Development Co. and
Pacific Realty will develop the
building. The Leo A. Daly Co. is
the architect, and Kiewit Con-
struction Co. is the builder.

The federal government will
lease the building for about

$29 millionover 26 years.

The project will receive the
federal government’s Leader-
ship in Energy and Environ-
mental Design designation,
meaning that it will incorporate
featuresthat make itanenviron-
mentally sound building.

The building, for example,
will use recycled and recyclable
building materials, solar panels,
an efficientheating and cooling
system, erosion control mea-
sures and landscaping that
won’trequire watering.

LEOA DALY CO.
The new regional Park Service headquarterson Omaha’stiverfront is scheduledfor completionin spring 2004.
This view is looking south fromthe plannedpedestrianbridge.



"= Awelcome riverfront upgrade

e innovative,
env I1 ron-
mentally con-

Park service

The park service,

; which oversees 54 na-

will put_ up tional park areas in 13

scious National Park a beautiful states from its region-
Service headquarters %reen-friendly al headquarters, is ap-
about to go up on eadquarters.  propriately commit-

Omaha’s riverfront

looks to be a delightful addition. It’s
. yet another link in a chain of beauti-
ful developments that will gracethe
Missouri River near downtown
Omabha.

The design goes well outside the
old notion of the standard-issue gov-
ernmental rectangle. Its use of an-
gles and glass should nicely
complement the site, located be-
tween Lewis and Clark Landing and
the spectacular pedestrian bridge
being planned tospantheriver.

ted to environmental
protection. The building, which will
be leased for $29 million over 20
years, will receive the federal gov-
ernment’sLeadershipinEnergyand
Environmental Design designation.
Among other things, it includes so-
lar panels and recycled building ma-
terials.

Theriverfront isjust the place for
the park service. and the park serv-
ice’s design is just right for the riv-

erfront.




W
2-15-63

Bring onthe lawsuit

nfortunately, Perhaps judge by barge operators,
the other shoe ean sort out who don’t want the
has dropped in navigation season
the dispute over water ~ ‘@disagreements  ghoriened, and river-
levels in the Missouri on Missourli side farmers, who fear

River. Environmental
interests have filed
suit.

They charge that the Army Corps
of Engineers has failed to do its job
properly — that job being, among
other things, to protect wildlife hab-
itat in the river for endangered spe-
ciessuchasthe pallid sturgeon. The
suit is “seeking new operations for
six Corps dams that are causing the
Missouri River’s continued ecologi-
cal decline and imposing economic
hardships on some riverfront com-
munities,” according to a press re-
lease.

The suit was filed by American
Rivers, Environmental Defense and
the Izaak Walton League, as well as
the National Wildlife Federationand
several state affiliates. Those
groups have beenactive inthe battle
to change the corps’ management of
the Missouri to include a spring wa-
t%r rise and a summer low-tlow peri-
od.

Those changes have been opposed

River sclence.

flooding.

The 1ssue has be-
come mired in politics, with the
Bush administration as well as Con-
gresssticking oars intothe water.

The lawsuit could mean a pro-
tracted court battle and years more
to wait for changes. The conserva-
tion groups, however, appear to
have reached the end of their tether
with the endless delays andinaction.
We sympathize.

The corps has been considering
management changes In the river
for well over a decade now. The Na-
tional Academy of Sciences
weighed in onthe side of the federal
Fish and Wildlife Servicein favor of
the flow changes. And still delay has
followed delay. )

The answer to this standoff is in
science, which each side claims sup-
ports itsposition. If ittakesafederal
judge to cut through the mud and get
things moving on the Missouri, then
thereislittlechoice.

Bringiton.
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Coalition files lawsuit over bird protection

THE AssocIATED PrESS

A consortium of natural re-
source distriets, farm interests
and others filed a lawsuit Friday

in federal court tooverturnatl.s.
Fish and Wildlife Service ¢riti-
cal-habitat designation foranen-
dangeredbird.

Attorneys for the 33-member
Nebraska Habitat Conservation
Coalition filed the complaint in
Omaha’s U.S. District Court,
according to the Kearney Hub.
The lawsuit- seeks: to. force-the

federal. agency to withdraw:the

designation of . land” ‘along:- Ne-
braska rivers as cnncal Habitat

for piping plovers,. which are- 1
listed as a-threatened: Bpeciesun-

dertheEndangeredSpeclesAct
Also - named as-défendants in

the lawsuit-are U.S. Saeretary of © 2
the Interior Gale-Norton and Ste-

ven Williams, directorof the U S
Fish and WlldhfeService

‘The- US Fxsh and Wlldhfe :

¢ able 1o p ﬁt it on a map,” Budd—
Falen saldbfthedemgnatmn The

Service has designated hundreds
of miles in the Platte, Loup, Nic-
brara and Missoun Rivers’ ba-
sinsand along otherriversinthe
northern Great Plairs as critical
habitat for the birds.

Attomey Karen Budd-Falen of
(e Coanion amid therPESETaes
attempted to work with the fed-
eral wildlife agency to have their
concerns addressed; She said the
suit was filed after 'thé group’s
concerns were notaddressed

your property into theriver, then
you might be within the critical
habitat,” Budd-Falen said. “Ifthe
sun is shining and it’s not raining,

then you’re not 1n critical habi-
tat.”

She said the coalifion had filed
an intent to sue in September.
Members of the coalition include
23 natural resource, irrigation

and power districts, the Cities
Lexington and Grand Island, t!
Nebraska Farm Bureau Feder
tion and the Nebraska Cattl
men.

Steve Anschiutz, field supert
sor with the U.S.Fish and Wil
life Ecological Services in Gia
Island, said he had not seen tl
lawsuit,
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7" Nebraska’s natural interests

e early birds State’s outdoor Niobrara R!jverL CI?-

I ; noeing an ake

ﬁreer eallreaéj}// tOL;]nS:(;[rade McCor?aughy fishing

mid-March, the gigan- should get and boating have be-

tic dppectacle of the e_qual time come booming busi-
sandhill cranes migra- IN coming nesses.

tion will be in full  grought debate. But as interest in

swing.

More and more every year, the
great flocks of birds are greeted by
tourists flocking to watch them.
Many of the visitors are not Nebras-
kans. To many Nebraskans, it’sstill
something of a novelty that visitors
come to these cold, winter-bare
plainstoseethebirds.

In 1996, the spring mi?ration
brought an estimated $24 million to
$53million economic impact to-Cen-
tral Nebraska. Common sense sug-
gests that it’s much more than that
now. More than 100,000 bird and
wildlife watchers may stopin Grand
Island this year, that city’s newspa-
perreports.

Bird and wildlife watching is the

fastest-growing Teisure activity i
the United States. It's one of the
trends that will undoubtedly make

its way into the state’s Travel and
Tourism strategic plan currently

being developed.:

weekend trips,

’Such  trends seem perfect for Ne-
braska, where Mahoney StatePark,

. a8

. -———-——ﬂj P " a
- Inent apd beauty. It's an economi

- Another trend noted by several

tourl studies 1s that. people are .

faﬁiﬁg shorter_vacations ang- more
Cﬁ_&d

outdoor and weekend
destinations grows, asthe Lewisand
Clark anniversary celebrations
draw nearer, drought threatens to
dry up many of Nebraska’s attrac-
tions. Agriculture and wildlife inter-
estswerebutting heads onthe Platte
River long before the current
drought, just as recreation and
barge interests have butted heads
onthe Missouri River.

The ever-growing interest —angd
mbnev — spent on nature tourism_
shouldn’t_escape Nebraskans’ mo;

Tice_ A study by nature tourist com-

pany Fermata Inc. of Texas
Indicated that while other statesare
aggressively pursuing nature tour-
ism, Nebraska is actually losing
ground.

Omaha’s tourism ill surel

Omaha’s tourism trade will surely
grow as a new convention_center

G oorly Zoo contin-
ues toadd o onderfu

the riv

front grows in develop:

boon the state doesn’t have to cedeto

fhe prospering urban areas. But the

‘state’s nature-ent ts nust sta

i
planmng now to protect and aug-
‘ment the outdoor tourist frade.




Offers next
at NRD site

Burd Cowndy Plarn ﬂ’rsfe,,_

2 )03

Proponents of the Lower Decatur
Bend habitat restoration project can
finally see the light at the end of the
tunnel, For a small group of Burt
County landowners, it‘s an oncom-
ing train.

A public heatingheld Feh, 13at Pa-
pio-Missouri River Naturai Resources
District headguarters in Omaha means
the.long-delayed Lower Decatur Bend
habitat restoration project is picking
up speed. In approximately a month,
the district will make offers to pur-
chaselandfrom Mike Williams, Mike
Olson anhd Tob-Isle; Inc., some of
which has been held hy the samefan-
ily for generations.

The 30-minute hearing officially
began the process of acquiring land
rights fortheproject. A purchase of 22
acres of private land made in 2001;

was the first—and last—made for the,
project. Efforts to acquire the addi-

tional land have been stalled for near-
ly two years while legal descriptiosis
and appraisals meetingCorp : of Engi-

neers guidelineswere prepared. {: - -

The NRD requires the .three

parcels to allow enoughroom forthe -

745-acre project in northéast- Burt; |
County. The NRD seeks the land be- .
cause . it-is- among the * few. places .-
along the. river where a, restoration

project cai be successful: The Low-
_erDecatur Bend area was 1dent1f1f:d

. pro'ect sites weréidentified in'1
:’_NRD officials said last Thursday
A #Back to the River” initidtive,
) Lower Decatir is désigned to restore
some of the Missouri River’s natural
character sacrificed when it was
channelized for barge navigation and
flood control.

The 6.1 million dollar project is a .

joint effortbetweenthe NRD and the
U. S. Army Corps of Engineers, the
body responsible for managing the

ook at the possibility of acqﬁmng

river. Because it is the sponsoring
agency, the NRD must provide the
necessary right-of-way and cne-
fourth of the money, approximately
$1.5 million. The rest comes from
federal sources.

Speaking for the landowners,
Williams said he wanted to note the,
past opposition to the project by 1o-
cal people. Williams also objected to
the loss of taxable property within
the Tekamah-Herman school district
in atime when schools face financial
hardships.

NRD officials deflected issue,
saying the loss of tax receipts will he
minimal because of the low valua-
tion most of the property carries.
Only appraximdtely 125acres of the
540 the NRD wants to obtain are

, cropland.

When askedby hoard member Joe
Neary; a real estate developer in Om-
aha, if he thought he had been treat-
ed appropriately by the district,
Williams replied, “No, I.don’t. I was
notified as required by law, hut not
on a personal levellike itshould pe
© Williams said he thought this pro-
| ject, and others leit, should hegin by

: ;speaking . with the landowners first,
-‘rather than waiting to make -contact

until thore éngineering work 1s done:-
Later in the evening; board mem-
‘ber chhard ‘Connegly* of Dccarur

land edrlier in the coiistruction
process. NRD general manager
Steve Oltmans said it is. impractical
to do so because the NRD often
doesn’t know how much money it
will have available, nor how much
land will be needed, that early in the
process.

“We hear that on practically every
project” Oltmans said. “l sympa-

(Continued on Page 3)

NRD to make offers

{Continued from Page 1)
thize with him, hutI don’tknow what
the answeris,"

Followmg the heanngF the NRD

hagas ﬁ Béfore it can ke

Al can e
quired by law to offer cash for out-
nght sales, but another option is on
the table. The owners asked for, and
received, flowage or habitat ease-
ment language in agreements with
the NRD. Easement language had
never been used before in restoration
projects. The owners think an ease-

ment will help them control fuiturn
access to the project area. The NRI
has no plans to develop the area fn
public use, however, they could tur;
management of the roperty over k
?nﬁﬂ;er Hf’dy, such as'the U'S! st
‘il Wil $eeice Whidh okl
be free to do as it wished.

If no agreement can be reached
the NRD can sue for possession ir
Burt County Court under eminen:
domain laws. If legal proceedings
begin, the NRID is allowedto proceed
with the project although the case
may still he in court.




States ovet Missouri Riv r water

M Droughthas
created more
problems forthe
Army corps of

Engineers.
a-10-03
BY Davip HENDER
WORLD-HERALDSTAFFWRITER

GARRISON, N.D. — The last
time the man who manages the
Missouri River asked for help,
he was sued a half-dozen times

Less than a year later, he’s
hack asking for help —and he
expectstolandin court again.

Lawsuits, however, are no
way to run a river, said Army
Brig. Gen. David Fastahend,
who commands a Carps Of Engi-
neers region that stretches,
from 8t: Louis to Seattle.

“The strategy of managing
the river with litigation is disas-
trous " he told a crowd this week
inBil Mont.

Fastabend is touring Mis-
souriRiver states —from Mon-
tana to Missouri — ona mission
to seeand hear for himself how
adrought now entering its fifth
year inthe mountainsand Plains
isaffecting the peoplieof the re-
gion and the complex reservoir
system he manages. He will in-
spectLewisand ClarkLake near
Yankton, 8.I>, and travel
through Nebraska over the next
two days.

Althoughthey will continue to
be among the largest reservoirs
Inthe nation, Fort Peck Lake in
Montana, Lake Bakakawea in

. !F‘FFBFIFR_MANN/THEWORLD H.ERALD
On Jan. 31, the water level in Lake Oahe north of Pierre, $.D., was dra-
matically low. Lake Oahe and other Missouri River reservolrs are ex-
pectedto hit record-low: levelsthis summer.

North Dakota and Lake Oahe in
South Dakota are expected to
dip near or below record-low
levelsthissummer.

In addition to mestings with
hundreds of Montanans and Da-
kotans this week, he is asking
the _ f thetk tates
to ¢raft a joint plan on how to
manage the drought-stricken
reservoirs, Fastabend’s only re-
quirement isthatthe governors’
plan can’teliminate barge navi-
gation and other downstream
uses reguired by federallaw.

Itisn’taneasypitch onthe up-
per Missouri, where many peo-
ple see navigation on the lower
third of the river — from Sioux
City, lowa, to 8t Louis —as an
obsolete industry kept afloat by
water better kept upstream for
recreationandtourism.

North Dakota Gov.John Hoe-
ven told Fastabend to expect a

lawsuit from his state in an at-
tempt to slowthe flow of water
from Lake Sakakawea.

U.S. Rep. Denny Rehberg,

told Fastabend that his

state also is ready to go to court
to protect water: levels.in Fort
PeckLake

Montana Gov. Judy Martz
told Fastabend in a private
meeting atthe Capitolin Helena
that there is no petty motive be-
hind her state’spush to shorten
thenavigationseason.

“This is not about jealousy,”
she said. “Thisis ahout life to
ourpeople.”

: . [}

sion out of En.:LLam:L_QE...aa.ui
Re spepds 80 percent.of his time

on e i “Ttis,

probably the m j
ater

t ecountrvtodav.” hesaid,




Mayors tout

‘ 1-206-07%
BY JULIE ANDERSON
WORLD-HERALD STAFF WRITER

COUNCIL BLUFFS —Omaha
Mayor Mike Fahey and Council
Bluffs Mayor Tom Hanafan
talked Wednesday about how a
planned $22.6 million pedes-
trian bridge over the Missouri
River will become a landmark
forboth communities.

But mostly, the mayors of two
cities that haven’t always seen
eye to eye focused on how the
curvy, 200-foot-high span will
connect the two communities

and further economic develop-

mentonbothsides. ;
“Thatbridgeis goingtobethe

centerpiece and the icon forour .

two communities; and we’re
very excited about it,” Fahey
told about 75 people at a South-
west lowa Realtors Association
breakfast.

Fahey said he and Hanafan
agree that the two communities
need to see the metropolitan
areaand its fringes asone com-
munity.

The population in that area

An archltect’s rendering of the
proposed walking bridge over the
Missourl Rlver between Omaha
and Council Bluffs.

now totals 1.1million people, a
number expected toclimbto 1.7
millian by the next U.S. Census
and 2.5 million by 2030, hesaid.

Thoseareimportantnumbers

pedestrianb dge

when it comes to drawing pee-
ple and businesses, Fahey said.

Hanafan noted that Omaha’s
new National Park Service
headquarters and Gallup Orga-
nization campus will help Coun-
cil Bluffs, too.

“Anytbingthey doonthat side
of the riverbenefits us,” hesaid.

On the Omaha side, the new
bridgewilltouchdownataplaza
for festivals and other events,
with4,000 nearby parking stalls.
Therest of the riverfront isbe-
ing transformed with a new con-
vention center and arena and
otherurban features.

The bridge will land on the
lowa side in the middle of a pre-
posed high-rise condominium
development, which includes
plans for a public lake on the
river side ofthelevee.

Council Bluffs, which has-a
quarter-mile of land between its
levee and the river, is working
onitsriver{ront plans.

The Papio-Missouri River
Natural Resources District will
contribute $1million, with Ne-
braska and Iowa giving $1.5 mil-
lLioneach,
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Corps official backs birds, dams

a-2ir-05
By Davip HENDEE
WORLD-HERALD STAFFWRITER

YANKTON, S.D. —Big dams
andbahyhirds.

Brig. Gen. David Fastahend
said here Friday that he is one
Army Corps of Engineers offi-
cer who believes that operating
a system of dams on the upper
Missouri River for multiple
uses while simultaneously pro-
tecting endangered species is
notimpossible.

“It’s a huge debate, and it’s
awesome to be part of this.
We’re here toprotect these spe-
cies,” Fastahend told five corps
biologists stationed at Gavins
Point Dam. “You guysare doing
exceptional work. Everybody
thinks we just do concrete. That
ain’tso. Concreteiseasy.”

Fastabend is the commander
of the corps’ Northwestern Di-
vision, which includes the Mis-

| souriRiverbasin

Eges in the wild
4,279 hatched (50.5%)

| - Total eggs
| laid:7,072

. Total eggs
laid: 9,275

5,723 hatched (61.7%)

Rescued eggs (captive rearing]

378 hatched (83%)

! - Total eggs
rescued: 456

Total eggs
rescued: 575

- Piping piover = -

; 472 hatched (82%)
. SGURCE- Army Corps of.Enginge ik S
DEAN WEINLAUR/THE WORLD-HERALD

pallid sturgeon, under state and
{ie(t:iseral Endangered Species
S8,

Thebiotagists at Gavins Point
manage year-round projects to
protect two species of shore-
birds, the interior least tern and
the piping plover, and a fish, the

The proiect started in 1995 —
SeeRiver:Page?2

River: Official says wildlife, dams are compatible

Continued from Page 1

a year of high water flows from
Gavins Point Dam — whenthe
U.S. Fish and Wildlife Service
approved a corps request to ei-
ther move plover and tern nests
or remove eggs for incubation
and hatching to prevent them
fromwashing away in the rising
river. It continued in subse-
quent high-water years.

Casey Kruse, the project
chief, said be knows of no other
research site in the nation that
can match the Gavins Point un-
dertaking in magnitude and suc-
cesswiththetwobird species.

The plovers and terns nest to-
gether and raise their young on

hare sandbars along the Mis-
souri River and other streams.
They lay two to four eggs inshal-
lowscrapesinthe sand.

The birds’ river habitat is an
issue in the how the corps hopes
to manage releases this year
from its dams as a way to save
water in the drought-stricken
reservoirs. Rather than release
a steady amount of water from
Gavins Point during the nesting
season, the corps wants to start
at alower point and gradually in-
crease flows.

Nests threatened by rising
water or erosion would be
moved to higher ground when
possible. Threatened chicks and
eggs would be collected by biol-

ogists for captive rearing at ;
G ins Point bird house and sub
sequently released.

The Fish and Wildlife Service,
however, prefe  a steady flow
that establishes a constant
shoreline for nesting birds.

Tk corps ud tl wildlife

1€ «y arel1eeting totry tore-
solve their differences before
tt  migratory birds ret to
theriver tonestinmid-Mavy.

Hatching rates in the -
trolled setting are more than 22
percent highier for terns and
more than 19 percent higher for
plovers than their wild counter-
parts, according o corps statis-
tics.

£ University of Wiscon-

sin-Madison study of the plover
project showed that the survival
of captive-reared plovers was
the same as those reared in the
wild. Of the captive-reared
birds that returned tothe breed-
inggrounds,six paired with wild
adults and nested. All exhibited
normal incubating and defense
behaviors.

During last year’s nesting
season, a record 1,134 piping
plover adults were found on the
Missouri River system. They
produced a record number of
fledged chicks.

Fastahendis touring theriver
basintoseethe impactof fouror
more years of drought on the
reservoir system.




Protest against trail starts early

3 A group of residents in Omaha’s Dundee
areais objectingto plans that haven’t been
made yet, city officials say.

2--l0z
By CLIFF BRUNT
WORLD-HERALD STAFFWRITER

Many people who called
Omaha- City Councilman Marc
Kraft last week weren’t sure
why.

Kraft’s phone number has
been posted in the Dundee area
on 100 signs that read “Stop
Trail,” “Save our Neighbor-
hood” and “Save Our Trees.”

Most of the green and white
signs are along Happy Hollow
Boulevard between Underwood
and Western Avenues,

Kraft fielded ahout 10 calls
per day last week from people
wondering about the signs. Heis
spending from three to 75 min-
utes per call, usually telling peo-
ple their concerns about a pro-
posed hiking-hiking trail are
premature.

“People don’t know what
they’re calling about or who
they’re calling,” Kraft said, “and
they’re surprised when they
reachme.”

The signs were placed by the
Stop the Trail committee, a
group of Dundee-area residents
that doesn‘t wantthe city to con-
structatrail it hasheenawarded
a$360,000 federalgranttohuild.

According to the grant appli-
cation, the trail would start at
¥imwood Park, head north along
Happy Hollow Boulevard and
end between Parker and Deca-
tur Streets.

The route would build on the

boulevard system that connects
Omaha’s older parks. The Stop
the Trail committee is con-
cernedthat atrail would destroy
trees, damage the neighbor-
hood‘s historic character, bring
extra traffic and cause liability
problems.

The problem, Kraft said, is
that the signs don’t say those
things.

Kraft doesn’t mind the calls,
but he finds it interesting that
many callers are uninformed
and says others seemtobe jump-
ing the gun. He said no path has
been selected for the trail, and
there isno guarantee itwill even
be built.

Larry Foster, acting parks di-
rector, said he hasreceived calls
from angry residents, ton.

“Tt sneprices 4,0 thial bofuee
the project is even defined that
there’s this kind of opposition,”
he said.

Thel
lating.

Kraft and Foster said the City
Council hasn’t v 1 to accept
the federal grant and a prelimi-
narv nian won't he created until
tk  grant i= accepted and 1
councilagreestoaconsultant.

No date is set for the issne 3

Prupe NS NN o LTI . SO
NP et AL we

SeeTrail: Page 2

also is a petition circu

T rail: Neighbors protest early plans for project

Continuedfrom Puye 1
“They’re concerned about

have been good for neighbor-
hoods in other cities where she

trees,” Foster said. “We’re not
even surewhich side of the road
the trail would be on, or if
they’re going to lose no trees or
five trees. We think this trail
needs to be considered on its
ownmerits.”

The Stopthe Trail committee
believes itknowsenough.

“This is an ill-conceived proj-
ect,” committee member Jerry
Finocchiaro said. “It would do
damage to this part of the city,
whichis quite unique.”

Kraft said ahout one-third of
the callersfavoratrail.

Carrie Howard said trails

has lived.

“Whentrails are built, people
come out of their houses and into
the community,” she said. “You
gettomeet yourneighbors.It’sa
beautiful area that can only be
enhanced by thetrail.”

Jim Ducey, leader of the Cen-
tral Omaha Action Leagus. said
a trail Is long overdue in the
area.

“To think the trail is going to
ruin the neighborhood is kind of
excessive,” hesaid.

Gary Wence, 2 Stop the Trail

committee member, said the
group isn’t against trails. “We

PHILIONNSON/THE WORLD-HERALD
The Stop the Trail committeein the Dundee areaoppuses a project for
which Omaha hasbeen awarded a $360,000 federal grant.

just don’t believe they belong in
our residentialneighborhood.”
Finocchiaro agreed.
“The people here don’t want

it,” he said. “Itwould be ashame
if this pushed ahead because
somebady has federal dollars
burning a holeintheirpocket.”



w2 Trall blasters

i seemsasif every Somedon’t begin at Elmwood
Itime a govern-  peed facts about ark and head north
ment agency or a along Happy Hollow
volunteer group pro- & hilking/biking g, joarq ending be-
poses adding a hiking/ amenity = tween Decatur and
biking/iogging trail their minds Parker Streets. No

someplace, the wheel
(or the shoe) has to be
inventedalloveragain. Thereareal-
wavs some nearby property owners
who act as if they’'ve never heard of
suchan ideabefore. _

Here we go agam. An undeter-
mined number of Happy Hollow/
Dundee residents are styling them-
selves the “Stop the Trail*“ commit-
tee. They’ve put up signs with such
legends as “Save our Trees,” listin
the City Hall phone number
Omaha City Councilman Marc Kraft
— although the signs don’t explain
whosenumberit is.

The sign-posters seem not to
know:

B That in almost every neighbor-
hood where a trail is added, it turns
out to be a welcome amenity. Far
from drawing unwholesome ele-
ments, it opens up a community,
brings people outof their housesand
gets people acquainted with one an-
other.

W What they’re talking about —
literally. Although a federally dis-
bursed grant of $360,000 has been

approved for such a trail, little else
is known aboutit at present. Itwould

are made up.

plan has been drawn.
No mention has been
made of how many (if any) trees
would be lost. (Peonle who design
trails tend to be Gee-savers, not
tree-destroyers.) No one has even
figured out what side of Happy Hol-
lowit would be on.

Even at that, how canitescapethe
notice of the protesters that the side-
walksintheir neighborhood already
arebeingusedasde factotrails?Hot
or cold, rain or shine, light or dark,
folksare out there huffing along us-
ing concrete walksthat really aren’t
up to the job. They make do as best
they can—trail ornotrail.

The City Council should get mov-
ing and vote to accept the grant for
this trail before there’s a risk that
these premature complaints get out
of hand and roil the politics. And it
wouldn’thurt for the Parks Depart-
ment to draw up and publicize a
sketch of the trail. This might quell
criticism — or, for that matter,
might augment it. But at least given
areal plan,all concerned could actu-
ally understand what’sat stake.

Unlikenow.




Marinato be hub on riverfront

M The project, set
for completionin
2004, will include a
water taxi service.

BY Rick RUGGLES

WORLD-HERALDSTAFFWRITER
R-25-03
What is now a muddy hole

along the Missouri River will one

day lure boaters, a water taxiand
spectators and become a focal
pointforriverfront activity.

That’s what Acting Parks Di-
rector Larry Foster envisions
when he sees crewsworkingona
$1.8million marina in the river-
frontdevelopmentarea.

“Youhavetohaveaccesstothe
river,” Foster said. “A riverfront
park that doesn’t have access to

- - .. v LR
NOAJLIDLL WA LALFLE LIEAG LS W

Pedestria
bridge :

THE WORLD-

marina, although it won’t be fin-
ished until summer or fall of
2004 Thework has beenineerpo-

rated into a nearby sewer im-

|

predicted tha e -

proximately 32-slip marina will
turn into a huge attraction. Spec-
tators will gather along the ma-
rina railing; relaxing and watch-
ing the boats move in and out, he
said.

“This will bethe hub of activity
onthe waterfront,” hesaid.

Just a week ago, Mayor Mike
Fahey decried the expense in-
volvedinpayingoff bondsforthe
many riverfront amenities being
built, including the convention
center-arena.

Foster said the marina has
been inthe city’splan alt dong, {8
budgeted andisn’tanadd-on.

City Finance Director Stan
Timm agreed that from the be-
ginning, the vision for the river-
frontincludedriver traffic.

The marim “has been planned
and budgeted for, yes,” Timm

said. . {
Foster said he will have to de-
cide whether boaters vl be al-
See Riverfront: Page 2

Rwerfron t: Marina will have walkway, water taxi

Continued from Page1l

lowed to use the marina forbne-".:
and two-hour stops, or foraday .

or two. .
Perhaps the city Wil sllnsada.

some spaces-for short-term use
and some forlonger stays. Reve-
nue. could be generated fron
fees, but expenses also will b
incurred bv the need. to supgr
visethemarina. = - ..

Dave Schall said he liked thn
conceptagreatdeal.

“That would be an Awtatand
ing addition forany of the boat-
gg?es rsn%ﬂasgcel} oa s%%ﬁrgu [Jor%wd

-mer weekends ontheriver with

hiswife
I boat With nieces and neph-

-Lws and sisters and also a

k=1 or. And my parents,” he
said. They would love to picnic

on a riverfront plaza or visit
Rick's Cafe Boatyard, hesaid.

Construction of the marina
will “cost $1.5 million, plus

$300,000 to $400,000 for Floating
docks, & walkway ramp, divid-
ers between boats, lighting,
benches and other items. Foster
said he hoped to acquire a fed-

eralgrantforthedocks.
The city intends to request

proposals for a private water
taxt service that would carry
people along the MissouriRiver
to hotels, restaurants, the Coun-
cil Bluffs casinos and other at-
tractions.

Foster said those proposals
might be requested this year.
The water 1axi service would
gtartin 2004 or 20085.

The marina concept initially
leaned toward a docking area
that ran parallel to the river
bank and required no inlet or
circular marina system.

But a potential for a lower
flow on the Missoun River, oc-

curting either naturally orbe
cause the federal government
decides to diminish it, con-
cerned planners.

Foster said a lower flow would
have required alonger walkway

farthertinto thelhi*e‘r‘landpxtggﬂ

bly too close to the navigational
channel.

Given those problems, he
said, planners decided to go with
an inlet and boat slips placed
around a semicircular marina.

The cost for the two designs was
similar, he said.
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Builder's plans depenc
on rural water systen

BY TopD voN KaMPEN
WORLD-HERALD STAFFWRITER

BLAIR, Neb. — Washington
County officials say a developer
must tie into a proposed rural-
water system to proceed with his
planned residential subdivision
three miles southofhere.

That position, ratified Tuesday
bv the Countv confirmed
growing concerns about water
supplies for acreages in the in-
creasingly popular hills between
Blairand Omaha.

It pleased neighbors of devel-
oper Mitch McGowan’s120-acre
tract, but left McGowan unhappy
that his plans depend on whether
the Papio-Missouri River Natu-
ral Resources District builds a
rural-water system.

Even ifthe Natural Resources
District proceeds With construc-
tion, “we couldn‘tsellany lots for
three years. | don’t know how
that works,” McGowan said
Wednesday.

County supervisors, who re-
jected McGowan’s initial 31-lot
plan Dec. 10, gave 7-0 approval
Tuesday toarevised 24-lotplan.

But they adopted a condition
attached by the county’s Plan-
ning Commission that the subdi-
vision’s water supply must come
from the district, not private
wells

The district, which already
supplies water to Fort Calhoun

and southeast Washington
county, will receive an engi-
neer‘'s report March 13 on
whether it’s feasible to build a
new system south of Blair and
west of Fort Calhoun.

The City of Blair probabiy
wouid supply such a system, on
which talks beganin 2001,

If a systemis feasible, the Nat-
ural Resources District must
have hookup fees from a min-
imum number of homes to pro-
ceed, said special-projects coor-
dinator Dick .Sklenar.
Construction would take two to
three vears.

Sklenarsaid the district likely
will outline the engineer‘s report
for the County Board on March
25, the same day a preliminary
plat for McGowan’s subdivision
isexpectedtoreachtheboard.

The Planning Commissionwill
review that plat March 6, exactly
a month after it drew about 100
people to its first meeting on
McGowan’snew plan.

MeGowan said he hasn’t had
any test wells drilled on his land,
but it’sin an area with good wells
250 to 300 feet deep. Professional
well-drillers have said water
shouldn*tbe aproblem, he said.

Although some people In the
broader study area may he run-
aing outof water, “you don’thear
from the people who have good
water’,” he said. “Youhear from
thepeople whodon’t.”




